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AUSTRALIAN CIVIL LIABILITY GUIDE 10TH EDITION

FOREWORD

Carter Newell Lawyers are to be commended for their publication ‘Australian Civil Liability 
Guide’. The legislation that, since 2002, has reformed tort law in Australia has created a maze. 
The tangled web of statutory provisions has been made even more complex by the judgments 
of courts in every jurisdiction that have tried to apply and clarify the various provisions that have 
fallen for decision.

One of the most time-consuming problems for lawyers who have to grapple with the subtleties 
of the legislation involved is the difficulty in finding the relevant material. This may comprise the 
legislation applicable, the cases that have considered the particular issue, similar legislation in 
other jurisdictions, and relevant cases in those jurisdictions.

Carter Newell’s publication enables one, quickly, to undertake the desired research simply and 
efficiently. The material is comprehensive and well-organised. The legislation is sensibly divided 
into different categories annotated with cases and commentary. Each category deals separately 
with each State and Territory. The language used is clear and direct. The time and trouble that 
has been taken in the production of the guide is obvious. Its quality as a reference work speaks 
for itself. It is an extremely helpful tool for any tort lawyer, whether practitioner or academic, and 
for any person who is interested in the changes to Australian tort law that have occurred since 
2002.

The Honourable Justice David A Ipp AO QC

ENDORSEMENT

Insurance law was the first area of law I knew and when I started there were no publications such 
as this 9th edition Australian Civil Liability Guide. The State by State break down highlighting the 
effects of the tort reform introduced in 2002; the cases reviewed, interpretation and assessment 
of heads of damage clearly demonstrate an excellent understanding of this area of law by the 
team at Carter Newell Lawyers. This publication is a great resource and a fine example of why I 
have always felt at home in the family of insurance lawyers.

The Honourable Michael Kirby AC CMG
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INTRODUCTION

Carter Newell Lawyers is pleased to release the 10th edition of the Australian Civil Liability Guide. 
This Guide continues to evolve from the first Australian Civil Liability Guide which was published 
in 2005, and was endorsed by Justice Ipp and later by Justice Kirby. 

This Guide addresses legislative and case law developments relevant to civil liability federally 
and in all Australian States and Territories since the reform process began in 2002. It should 
be noted that the Guide does not address the law relating to claims in respect of motor vehicle 
accidents or workers compensation claims. Tables summarising all relevant legislation and cases 
for the Commonwealth and each State and Territory can also be found at the commencement 
of the Guide. 

Background to the Australian tort reform

A perceived ‘insurance crisis’ and concerns over the availability and affordability of personal 
injury liability insurance prompted the Ipp report published in October 2002. This report was, 
in turn, a springboard for tort law reform throughout Australia. Many, though not all, of the Ipp 
report’s recommendations were incorporated into current reforms at both Commonwealth 
and State territory level. In some cases, the reforms went well beyond what the Ipp panel had 
recommended. The desirability of uniform reform of tort legislation was emphasised by the 
Ipp report and confirmed as an objective of the federal government in April 2003 at its Joint 
Communiqué: Ministerial Meeting on Insurance Issues. Unfortunately, despite over a decade 
passing since the introduction by many states of civil liability legislation, a uniform approach 
remains illusive.

Commentary

Since the reforms were introduced, there has been debate regarding the very existence of a 
liability insurance crisis and its causes and whether the reforms have achieved the important 
goal of restoring balance between the rights of victims of negligence and the stability of the 
insurance market.

Initial debates between stakeholders about the merits of recent Australian tort reform have been 
supplemented by a growing body of commentary from the judiciary and government.

Whether or not the original objective has been achieved, it is clear that the reforms have served 
to tighten the law of negligence throughout Australia by imposing limitations on certain types 
of claims and capping various heads of damages. In some States and in one Territory, reforms 
to the substantive legal principles have also been coupled with a major procedural overhaul 
which has introduced legislative steps that must be taken prior to a claimant being entitled to 
commence court proceedings.

Future reform

Over the last decade, since the reform process began, there has been much commentary and 
some opportunity for judicial consideration of the reforms. It is unclear how much further reform 
will potentially unfold over time, however, there have been no concrete steps taken by any 
jurisdictions to wind back the reforms.

The debate on legislative reform for personal injury litigation continues across Australia as the 
legislature and the judiciary attempt to find a balance between personal responsibility and social 
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expectation of proper compensation and care for injured persons. In the meantime, this Guide is 
designed to assist in understanding the reforms that have occurred to date and the current state 
of civil liability law in Australia.

The Guide is part of our suite of related industry publications which includes:

 � A Legal Guide to Contract Works and Construction Liability Insurance in Australia;
 � Australian Airports Liability and Compliance Guide;
 � Asia Pacific Carriers’ Liability Guide;
 � A Guide to Directors’ and Officers’ Liability and Insurance; and our 
 � Injury Liability, Professional Management and Liability, Workplace Relations and Property 

and Real Estate Gazettes.

As the legislation and case law develops, we continue to provide a comprehensive and updated 
annotated guide to the law of negligence Australia wide.



Queensland
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Application of Statutory Reforms1

Parties to personal injuries claims in Queensland are required to comply with procedural steps 
as set out in the Personal Injuries Proceedings Act 2002 (Qld) (PIPA), other than claims by an 
employee under the workers’ compensation scheme, claims governed by civil aviation liability 
legislation, smoking, dust disease and discrimination claims. 

The Civil Liability Act 2003 (Qld) (CLA (Qld)) applies to any civil claim for damages for harm (per 
s 4). The definition of civil claim is wide enough to encompass claims for breach of contract, 
breach of statutory duty and actions in tort against property or person, at least where that duty 
is concurrent with a duty of care in negligence. Therefore, the CLA (Qld) applies to the extent of 
any cause of action involving the discharge of duty to exercise reasonable care.

Some exceptions are outlined in s 5 of the CLA (Qld). Motor accident claims, workers’ 
compensation claims (other than journey claims) and injuries arising out of dust related 
conditions and smoking are generally excluded.

Section 5 does not expressly exclude intentional torts, but the courts have consistently applied 
a narrow interpretation of the term ‘civil claim’ to exclude the application of the CLA (Qld) from 
such claims.

Both the PIPA and the CLA (Qld) impact on the common law method of calculating damages 
and costs. 

Pre-court Procedures2 

The PIPA outlines various steps that must be completed prior to court proceedings being 
instituted in applicable personal injuries claims. The provisions are designed to encourage the 
economical and early resolution of claims for damages arising out of personal injuries without 
the parties having to proceed to court. 

A claimant is required to serve a Notice of Claim form providing full details of the claimant, 
the incident, the injuries suffered, the treatment obtained and the reasons why the claimant 
considers the respondent is liable. Further obligations are imposed for claims regarding medical 
negligence.

A Notice of Claim must be served on a respondent within nine months of the incident or within 
one month of the claimant seeking legal advice, whichever is earlier. If the Notice of Claim is not 
served within that time, the obligation to serve a Notice of Claim continues, but a reasonable 
excuse must be provided as to the reason for the delay.3

A respondent may serve a contribution notice on any other parties claiming contribution or an 
indemnity. All parties to a claim must co-operate through full and early disclosure of documents 
and information including all investigative, medical and rehabilitation reports. 

The extent of disclosure to be provided by each party has been considered by courts, with a 
particular focus on the obligations of a respondent.

1 Personal Injuries Proceedings Act 2002 (Qld) s 6, Civil Liability Act 2003 (Qld) ss 4–5.
2 Personal Injuries Proceedings Act 2002 (Qld) ss 9–44 and ss 47–60.
3  See discussion under ‘Limitation Periods’ for examples of cases involving the provision of a ‘reasonable 
excuse’.

QUEENSLAND
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There are two aspects to a respondent’s disclosure obligations under s 27 of the PIPA. The first 
is a respondent’s obligation to disclose documents that are both directly relevant to an issue 
in dispute and about the incident. The second relates to a respondent’s obligation to respond 
to a request for information made by the claimant. This must relate to the circumstances of, or 
reasons for, the incident. 

The scope of a respondent’s obligations to disclose information and documents was discussed 
by the Queensland Court of Appeal in Haug v Jupiters Limited t/as Conrad Treasury Brisbane4 
and the Supreme Court in Oliver v Mulp Pty Ltd.5

In Haug it was held that an ‘incident’ for the purposes of s 27 must be a reference to the incident 
as described and particularised in the Notice of Claim form. The court held that a respondent’s 
obligation to disclose documents about an incident is narrower than a request for information. 

A claimant has more scope in a request under s 27 than a respondent has via its reciprocal 
powers under s 22. Nevertheless, the court limited the operation of s 27(1)(b), emphasising that 
a claimant is not at large with respect to the information sought. A request for information must 
still be in connection to the circumstances of, or the reasons for, the incident as referred to in the 
Notice of Claim. Moreover, the request is dependent on the information sought actually being in 
the respondent’s possession.

The court in Oliver held that the process under s 27 is designed to assist a claimant to determine 
what a respondent knows about the incident and not to enable a claimant to interrogate the 
respondent.

Legal professional privilege can be claimed in accordance with s 30 but privilege does not extend 
to investigative and medical reports.

Disclosure of privileged documents was considered in several key decisions of the Queensland 
courts in the cases of Watkins v State of Queensland,6 Felgate v Tucker,7 State of Queensland v 
Allen,8 and Mahoney v Salt.9

Watkins was a medical negligence case. The State of Queensland (the respondent) denied 
liability in a response provided pursuant to s 20 of the PIPA and provided a report from a medical 
specialist in support of its denial with the response. The medical specialist’s report referred to 
three letters of instruction from the claimant’s solicitor. Attached to the report was a tax invoice, 
which referred to a 30 minute telephone conversation with the respondent’s solicitor. The claimant 
sought disclosure of these documents including the record of the discussion between the expert 
and the solicitor.

All of the documents were disclosable because:

 � section 20 of the PIPA requires all documents used to assess liability to be disclosed;
 � the specialist’s report was obtained for the purpose of complying with the pre-litigation 

steps of the PIPA and not for the purpose of anticipated litigation; and
 � section 30 (which allows documents to be withheld if they are subject to legal professional 

privilege) does not apply to s 20.

4 [2008] 1 Qd R 276.
5 [2009] QSC 340.
6 [2008] Qd R 546.
7 [2011] QCA 194.
8 [2012] 2 Qd R 148.
9 [2012] QSC 43.
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In Allen, shortly after performing a medical procedure a hospital, in contemplation of possible 
legal action and on legal advice, obtained statements from the doctors involved. The claimant 
sought disclosure of the statements from the doctors and of file notes made by solicitors during 
conferences with those doctors.

By the time the appeal was heard, only one witness statement was in contention. That doctor’s 
witness statement was disclosable because the subject of the document was the claimant’s 
condition and the doctor’s involvement with him and, in content and form, resembled other 
medical reports prepared for the courts in similar matters. However, the file notes made by the 
respondent’s solicitors retained legal professional privilege and were not disclosable.

In Felgate, the appellant underwent laparoscopic surgery during which she suffered from a 
phenomenon called ‘surgical awareness’, where she was conscious throughout the procedure 
but unable to communicate with medical staff. Soon after, she commenced a claim against her 
anaesthetist for damages for personal injuries.

During the compulsory conference, the appellant became aware of a document produced by 
her anaesthetist titled ‘Interpretation of anaesthetic record’, which she claimed was disclosable. 
However, the court held the document was not disclosable as any communications to a solicitor 
by a client seeking legal advice are privileged irrespective of impending litigation.

The matter was unsuccessfully appealed.10 The appeal court found that:

 � even though the document was used in mandatory pre-court proceedings, it was privileged 
as it was created for the dominant purpose of use in anticipated litigation;

 � the word ‘report’ in s 30 was not intended to include notes and statements given by clients 
to their lawyers for the purposes of progressing or answering a claim under the PIPA; and

 � there was no implied waiver of privilege by producing the document at compulsory 
conference as the document contained no more information than what was in already 
disclosed medical records and it would be unfair to deny the respondent its right to maintain 
privilege.

The decision in Mahoney followed both the Allen and Felgate positions and further clarified 
what constitutes an ‘investigative report’ for the purposes of s 30(2) of the PIPA. In this case, the 
claimant commenced a claim in respect of injuries sustained when she fell at her parents’ home. 
The respondents made a claim under their home insurance policy. The insurer appointed solicitors 
and included in their instructions that they should provide advice on indemnity and appoint a 
loss adjuster to undertake a factual investigation. The loss adjuster took statements (both draft 
and signed) from the respondents and forwarded these on to the respondents’ solicitor. 

The applicant argued that the statements were ‘investigative reports’ and therefore must be 
disclosed. However the court agreed with the respondents that statements are not investigative 
reports and, as they were brought into existence for the purpose of providing the insurer with 
legal advice, they attracted legal professional privilege.

This decision makes clear that legal professional privilege attaches to a witness statement made 
for the dominant purpose of providing legal advice. 

10 [2011] QCA 194.
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Compulsory conference
Sections 36 to 42 of the PIPA address the obligation of parties to participate in a compulsory 
conference.

Once disclosure has been completed, the parties to the claim are required to participate in 
a conference and exchange mandatory final offers at the close of the conference should the 
matter not be resolved. The exchange of mandatory final offers is an important consideration 
for the parties and may have adverse cost consequences to a claimant or respondent if a better 
outcome is not achieved after proceeding to trial.11 

The parties must sign a certificate of readiness for trial prior to the compulsory conference. 
The 2010 amendments to the PIPA have slightly relaxed this requirement, requiring now that 
the certificate states that the parties are ready in all aspects for the conference and trial, rather 
than being ready subject to compliance with the procedural requirements of the Uniform Civil 
Procedure Rules 1999. 

In practice, it may be beneficial to seek agreement from the parties that the requirement to sign 
a certificate of readiness be waived if it is anticipated that further evidence needs to be obtained 
if the matter does not settle at conference. 

Commencing court proceedings
Despite the obligations under the PIPA, a claimant may commence proceedings in the relevant 
court with the agreement of the other parties notwithstanding non-compliance with the pre-
court procedure if certain criteria can be met. Commonly, that urgency will arise because of the 
imminent expiration of the limitation period.12 Section 43 does not affect the operation of the 
limitation period, but provides a mechanism to apply for a court’s order in relation to it.

Section 43 does not apply where the claimant is suffering from a terminal condition, where the 
trial of the proceeding to be commenced should be expedited. 

The court proceeding will be stayed until the pre-court procedures have been completed, unless 
the claimant is suffering from a terminal condition and the trial should be expedited so the court 
orders the proceeding be given priority.

Section 44 allows the parties to consent to the early commencement of a claim, avoiding an 
application under s 43.

Section 59 of the PIPA allows a claimant to commence a proceeding after the limitation period 
has expired if a complying Notice of Claim has been given before the end of the limitation period. 
The proceeding must be started within six months (or a longer period allowed by order of the 
court) after pt 1 of the Notice of Claim is given or leave to commence proceedings is granted. If 
a proceeding is commenced, the claimant must still comply with the pre-court steps before the 
claim can proceed.

As to the interaction between ss 43 and 59, if a claim could be commenced upon reliance of s 59, 
there would be no urgency to start the proceeding to justify an application under s 43. However, 
the impending expiration of the six month period outlined in s 59 may justify an application in 
reliance on s 43.13

11 See discussion under ‘Legal Costs’.
12 Gillam v Queensland [2004] 2 Qd R 251 [24].
13 Ghobrial v Assaf [2014] QDC 141 [25]-[26].
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The Law of Negligence – Scope of Duty of Care

Standard of care14

Section 9 of the CLA (Qld) states that a person does not breach a duty to take precautions 
against a risk unless:

 � the risk was foreseeable (being a risk which the person knew or reasonably should have 
known about);

 � the risk was not insignificant; and
 � a reasonable person in the position of the person would have taken precautions.

The probability, likely seriousness and social utility of the activity creating the harm and the 
burden precautions would create are factors a court should take into account when considering 
what precautions a reasonable person would take against the risk.

The key element of s 9 is the ‘not insignificant’ test. The purpose of the test is that respondents 
should only be held liable for failing to take precautions in relation to risks that are ‘not insignificant’, 
rather than being required to take precautions in response to an array of risks which are unlikely 
to materialise. The common law test regarding foreseeability from the decision of Wyong Shire 
Council v Shirt15 defined a foreseeable risk as one that was ‘not far-fetched or fanciful’.

The Queensland Supreme Court considered the meaning of the double negative in s 9 and 
concluded that:

‘Unless a risk is insignificant it should lead to the taking of precautions if it is foreseeable 
that the risk might lead to harm and if a reasonable person in the circumstances would 
have taken precautions.’16

In that case, the court concluded that the risk of the plaintiff being struck by a fellow player’s 
golf ball was not insignificant, although ultimately found that no warning was required because 
the risk of being struck by a golf ball on a golf course is obvious and, pursuant to s 15 of the 
CLA (Qld), no duty was owed to warn of an obvious risk. 

The High Court in New South Wales v Fahy17 sought to reinforce that the Shirt test should not 
focus only upon how the particular injury happened, but requires a more thorough inquiry in 
identifying what a reasonable person would have done in the circumstances. Further, it was 
stated that the test requires more than a comparison between the cost of avoiding the injury and 
its consequence. The court must look forward to identify what a reasonable person would have 
done, rather than looking backward to identify what would have avoided the injury.

The Queensland Court of Appeal in Meandarra Aerial Spraying Pty Ltd & Anor v GEJ Geldard Pty 
Ltd18 accepted that the test in s 9 was more demanding than the common law test established in 
Shirt. His Honour stated that, in determining claims to which the CLA applies, the ‘not insignificant’ 
test should be applied instead of the common law test of ‘not far-fetched or fanciful’.

The following are a few recent examples of the application of test in s 9.

14 Civil Liability Act 2003 (Qld) ss 9–10.
15 (1980) 146 CLR 40.
16 Pollard v Trude [2008] QSC 119 [40].
17 (2007) 232 CLR 486.
18 [2013] 1 Qd R 319.
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In Windley v Gazaland Pty Ltd (t/as Gladstone Ten Pin Bowl),19 the plaintiff slipped on a bowling 
lane surface when the lights were dimmed for ‘glow in the dark’ bowling. The plaintiff alleged the 
Ten Pin Bowling centre failed to take reasonable steps to ensure that the foul line was clearly 
visible or give adequate warning of the dangers of going over the foul line. The court held that 
the risk was foreseeable and significant and a reflective strip should have been used to identify 
the point where the lane was oiled.

In Hamcor Pty Ltd v Queensland,20 the Queensland Fire and Rescue Service (QFRS) extinguished 
a fire in the plaintiffs’ chemical factory with water. The water combined with chemicals at the 
factory to produce a very large quantity of contaminated fluid which soaked into the soil and 
large concrete slabs and entered the plaintiff’s storage dams. As a result, the land was classified 
as Contaminated Land pursuant to ch 7 of the Environmental Protection Act 1994 (Qld). The 
plaintiff sued the State of Queensland in respect of the acts and omission of the QFRS. It was 
held that the risk was foreseeable.

In Du Pradal v Petchell,21 the plaintiff was run over by a motor boat driven by the defendant. The 
defendant was held to have breached his duty of care because the risk of harm was foreseeable 
and not insignificant. A reasonable person would have observed the presence of anchored 
vessels and a dive float signalling the presence of a diver in the water and travelled further out 
from the shoreline to avoid the area. 

The Queensland Court of Appeal considered the question of breach of duty in Boon v Summs 
of Qld Pty Ltd.22 The plaintiff was accidently stabbed in the hand by another employee with a 
sharp blade which was used to peel an orange. He sued his employer in negligence for failing 
to properly supervise or give instructions the employee with respect to the use of the knife. The 
court held that the co-worker ought to have known there was a risk someone may be struck by 
the blade in the busy area if he stood without retracting the blade or looking to see if anyone was 
coming towards him. The employer was vicariously liable for his actions.

These decisions demonstrate that it is still open to the court to have regard to common law 
principles when determining the appropriate standard of care.

Causation23

The provisions dealing with causation in the CLA (Qld) maintain common law principles used to 
determine causation. 

The CLA (Qld) requires that, for a finding of causation, there must initially be:

 � factual causation (the belief that negligence was a necessary condition of the harm); and
 � a finding that the harm comes within the scope of the negligent person’s liability.

When determining issues of causation, the court must consider whether or not and why the 
responsibility for the harm rests with the defendant. A plaintiff’s evidence as to what they would 
have done if no breach of duty had occurred is inadmissible.

Pursuant to s 12 of the CLA (Qld), the plaintiff always bears the onus of proof on the balance of 
probabilities in establishing causation.

19 [2014] QDC 124.
20 [2014] QSC 224.
21 [2014] QSC 261.
22 [2016] QCA 38.
23 Civil Liability Act 2003 (Qld) ss 11 and 12.
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In State of Queensland v Nudd,24 the Court of Appeal reviewed a trial’s conclusion that causation 
had been established. The plaintiff, who was incarcerated, suffered an injury when one of his 
crutches slipped on a small puddle of water in the common area of his cell block. Initially, it 
was found that two-hourly inspections of the area where he fell would probably have led to the 
discovery and removal of the water. However, on appeal, the court held that the plaintiff failed 
to prove that a reasonable system of inspection probably would have detected the presence of 
that water before the incident.

Section 12 of the CLA (Qld) is mirrored by s 5E of the Civil Liability Act 2002 (NSW) (CLA (NSW)). 
The High Court considered the section in Tabet v Gett.25 The plaintiff alleged that a delay by 
a doctor in diagnosing her brain tumour resulted in her losing the chance of avoiding brain 
damage. At first instance the plaintiff won her claim,26 but the decision was reversed on appeal.27 
The High Court held that the chance of a better medical outcome amounted to a mere possibility, 
as opposed to a probability as required by the section. Her claim therefore failed.

A more detailed discussion of these principles can be found in the New South Wales jurisdiction 
section.

Obvious risk28

Section 15 of the CLA (Qld) states that there is no proactive duty to warn another of an obvious 
risk. Section 16 creates a defence in providing that there is no liability in negligence for harm 
suffered as a result of the materialisation of an inherent risk.

An ‘obvious risk’ is defined in s 13 as a risk that, in the circumstances, would have been obvious 
to a reasonable person in that person’s position and includes risks that are patent or a matter 
of common knowledge. In accordance with s 14, a person will be deemed to be aware of an 
‘obvious risk’ unless they can prove that they were not aware of it. This creates a reverse onus 
on the claimant to prove that they were not aware of the risk, despite it being obvious, and that 
such unawareness was reasonable.

A risk can be an obvious risk even if there is a low probability of the risk occurring. The 
considerations relevant to determining whether a risk is obvious are broad and have been held 
to include a claimant’s personal characteristics, expertise and age. 

The case of Lynch v Kinney Shoes (Australia) Ltd & Ors29 provides an indication of those matters 
taken into account by a court when considering whether a risk was obvious as a concept under 
the common law. Despite presenting a tripping hazard, as no other entrants to a store had 
tripped over a display platform, the court held that the defendant was entitled to assume that 
those entering the store would take notice of the risk as it was obvious. The court ultimately 
found that the cause of the plaintiff’s fall was her failure to look where she was going. An appeal 
was unsuccessful. 

The court held that the generality of the experience of walking into a shop was to be given 
greater significance than expert evidence suggesting specific precautions that could have been 
taken to prevent the incident. The same type of reasoning could arguably apply when dealing 
with the obvious risk provisions contained in the CLA (Qld).

24 [2012] QCA 281.
25 (2010) 240 CLR 537.
26 Tabet v Mansour [2007] NSWSC 36.
27 Gett v Tabet (2009) 254 ALR 504.
28 Civil Liability Act 2003 (Qld) ss 13–16.
29 [2004] QSC 370.



11© Carter Newell 2016

QUEENSLAND

Q
LD

The High Court in Thompson v Woolworths (Qld) Pty Ltd30 held that, ‘in the case of some risks, 
reasonableness may require no response’.

Kelly v State of Queensland31 involved a claim for a catastrophic injury which required careful 
consideration of the principles of causation. The plaintiff suffered injuries rendering him a partial 
tetraplegic after falling while running down sand dunes into a lake on Fraser Island. The plaintiff 
argued that the State had breached its duty of care by failing to warn of the risks associated with 
such an activity. The State argued that the risk of falling was so ‘obvious’ within the meaning 
of s 13 of the CLA (Qld) that it had no duty to warn of the risks associated with the activity. The 
court had regard to the plaintiff’s age and previous inexperience with sand dunes and found 
that, as the plaintiff had performed the activity several times prior to his injury and had watched 
other people perform the same activity on the day, there was no ‘obvious risk’ associated with 
the activity.

The decision turned on the specific nature of the activity being undertaken by the plaintiff and 
the detail of the warnings and signage displayed at the lake. Weight was also given to evidence 
of numerous prior incidents at the site resulting in serious injury which were known to the State 
authority who elected not to implement any recommended changes to reduce the risk.

This decision was upheld on appeal. In response to the decision, the Queensland’s State 
Government passed the Regional Planning Interests Act 2014 (Qld) to provide civil liability 
protection to the State in their dealings with publically managed land. This would likely result in 
the plaintiff’s claim failing if it were heard today.

Section 15 of the CLA (Qld) was successfully raised in Pollard v Trude32 where a plaintiff sought 
damages for injuries sustained when he was struck by a stray golf ball hit by the defendant. 
Chesterman J found that, whilst the risk of the plaintiff being hit was small, it was nevertheless 
an obvious risk. The court concluded that the plaintiff (an experienced golfer) knew the risks 
associated with standing on a golf course fairway. Because the risk was obvious, the claim 
failed. This decision was affirmed in the Court of Appeal.33

Dangerous recreational activities34

Section 19 of the CLA (Qld) states that there is no liability in negligence for harm resulting as a 
result of the materialisation of an obvious risk of a dangerous recreational activity. The provision 
applies whether or not the person who suffered harm was aware of the risk. The term ‘dangerous 
recreational activity’ is defined in s 18 as an activity engaged in for enjoyment, leisure or relaxation 
which involves a significant degree of risk of physical harm.

There has been little consideration of these sections in Queensland courts. In Wilson v Lambkin,35 
Griffin DCJ stated, ‘it is necessary to consider not only the activity itself but the circumstances 
surrounding which that activity was conducted’. In that case, the plaintiff and another man were 
seriously injured in a motor vehicle accident in circumstances where there was evidence that the 
young men had been doing ‘burnouts’. It was determined that the conduct could not be properly 
characterised as a dangerous recreational activity within the meaning of the CLA (Qld).

Further guidance as to the scope of the sections can be drawn from consideration of the similarly 
worded sections of the CLA (NSW).

30 (2005) 221 CLR 234.
31 [2013] QSC 106.
32 [2008] QSC 119.
33 Pollard v Trude [2009] 2 Qd R 248.
34 Civil Liability Act 2003 (Qld) ss 17–19.
35 [2010] QDC 254.
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The concept of a ‘dangerous recreational activity’ was considered in Perrett v Sydney Harbour 
Foreshore Authority.36 The plaintiff attended the Sydney Convention Centre during the Good 
Food and Wine Festival to interview a potential recruit for his business. Having concluded his 
meeting, the plaintiff walked through the foyer towards the car park when he tripped down some 
stairs and sustained an injury.

The Convention Centre attempted to argue that the plaintiff was participating in a dangerous 
recreational activity because of the venue. The court rejected this argument, ruling that the 
dangerousness of the relevant activity ‘is to be determined by reference to the activities engaged 
in by the plaintiff at the relevant time’. It was held that walking through the Convention Centre to 
his car following an interview with a potential recruit did not amount to a dangerous recreational 
activity for the purposes of the CLA (NSW). Even if the plaintiff’s conduct could be described as 
a recreational activity, it is unclear how it could be characterised as ‘dangerous’.

Liability of public authorities37

The CLA (Qld) contains a public policy defence describing the principles to be taken into account 
when deciding whether a public authority has a duty of care and if, by its conduct or inaction, 
that duty has been breached.38

The CLA (Qld) outlines the general principles to be used in determining liability of a public 
authority. Section 35 provides that the resource allocations made by public authorities are not 
open to challenge. Section 36 provides that, in the instance of an allegation of wrongful exercise 
of authority, the act or omission in question will only be wrongful if it is so unreasonable that no 
other public authority in the same circumstances would have made the same decision.

Section 37 encapsulates what is known as the ‘highway immunity rule’ which provides that road 
authorities are not liable for the condition of roads due to their actions or inactions unless they 
had knowledge of the defect prior to the incident causing the damage.

In response to the Supreme Court decision in Kelly, the State Government introduced legislation 
which made a number of changes to several Acts that limit the State’s exposure to liability 
in Queensland Parks and Wildlife Service (QPWS) managed areas. As a result, the State and 
various nominated officials will not be civilly liable in a proceeding for any act done, or omission 
made, in relation to the functions of particular entities.

The CLA (Qld) became law in November 2013 and it remains to be seen how these provisions 
will be treated by the courts.

Liability of volunteers and Good Samaritans39

Each state and territory has an exemption from civil liability for ‘volunteers’ who perform 
‘community work’ for a ‘community organisation’. These three elements must be satisfied for the 
exemption to apply. 

The CLA (Qld) limits the liability of volunteers in Queensland. These provisions deal with both 
general conduct by volunteers doing community work for community organisations and conduct 
related to the donation of food.

There are four common types of activities across all State and Territory legislation that has 
been defined as ‘community work’ that is, work done for charitable, benevolent, educational or 
sporting purposes. 

36 [2009] NSWSC 1026.
37 Civil Liability Act 2003 (Qld) ss 34–37.
38 Reardon v State of Queensland [2007] QSC 105.
39 Civil Liability Act 2003 (Qld) ss 38A–38C and ss 39–44 and Law Reform Act 1995 (Qld) ss 15–16.
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The CLA (Qld) defines ‘community organisation’ to include a list of legal entities that can be 
considered ‘organisations’. The term also includes local councils, religious groups, registered 
political parties and trustees in exercising the role of trustee, but not unincorporated associations.

In Queensland, a volunteer who acts in good faith whilst undertaking community work in 
Queensland will be protected from liability, with some exceptions.

Food donors
The CLA (Qld) protects food donors from civil liability, providing the donation is:

 � given in good faith;
 � for charitable, benevolent or other philanthropic purpose;
 � given with the intention that the consumer will not have to pay for the food; and
 � safe to consume at the time of the donation.

The food donor must advise the person to whom they give food whether the food must be 
handled in a particular way and the timeframe in which the food should be consumed. 

Good Samaritans
In relation to Good Samaritans, ss 15 and 16 of the Law Reform Act 1995 (Qld) govern the 
actions of medical personnel only. Further, ss 26 and 27 of the CLA (Qld) provide indemnity to 
certain emergency response entities named in the Civil Liability Regulation 2003 (Qld) and their 
employees or volunteers acting under their instruction, while providing services that enhance 
public safety. 

At present, there is protection from liability to a person performing duties for entities that enhance 
public safety (e.g. Brisbane City Council, Queensland Ambulance, State Emergency Services and 
the like). However, the CLA (Qld) does not provide protection to persons who provide assistance 
in other emergency situations. 

Liability for mental harm
The CLA (Qld) does not address liability for mental harm so it is considered pursuant to the common 
law in accordance with the principles outlined by the High Court in Tame v State of New South 
Wales; Annetts v Australian Stations Pty Ltd40 and Gifford v Strang Patrick Stevedoring Pty Ltd.41

The High Court in Tame v State of New South Wales; Annetts v Australian Stations Pty Ltd42 
limited the scope of recovery for emotional reactions to a defendant’s conduct. Only recognised 
psychiatric illnesses are accepted in order to avoid imposing ‘an intolerable burden on ordinary 
behaviour’. Mere emotional disturbances or normal grief reactions are excluded.

The High Court limited recovery to instances where the defendant’s conduct was such that it 
was foreseeable that a person of normal fortitude might suffer a recognised psychiatric illness. 
However, the ‘normal fortitude’ test may not apply to exclude a claim if the defendant had actual 
or constructive knowledge of the plaintiff’s susceptibility to suffering a psychiatric illness.

Liability for mental harm was considered by the Queensland Court of Appeal in Pickering v 
McArthur.43 The court was tasked with assessing the liability of an individual who falsely holds 
themselves out as being qualified to provide advice, and by doing so causes mental harm to 
another individual relying on the advice.

40  [2002] 211 CLR 317; refer to the discussion of the New South Wales provisions on liability for mental harm 
for a thorough analysis.

41 (2003) 214 CLR 269.
42 [2002] 211 CLR 317. See the New South Wales chapter for a more detailed analysis.
43 [2005] QCA 294.
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The plaintiff alleged that, over a three year period while receiving massage therapy from the 
defendant, he also received relationship advice, which the therapist indicated he was qualified to 
provide. The plaintiff said that, following the advice, he terminated his de facto relationship and 
suffered psychiatric injury as a result. The court held that, because of the nature of the relationship 
between the parties, there was a strong case recognising a duty to exercise reasonable care 
to avoid inflicting psychiatric injury. Citing Tame, the Court of Appeal held that susceptibility 
to psychiatric injury would not mitigate the plaintiff’s case due to the circumstances of the 
relationship between them.

Intoxication and illegal activity44

Intoxication
When deciding whether a party owed a duty of care to an intoxicated claimant, it is not relevant 
to consider the possibility or likelihood that a person may be intoxicated or exposed to increased 
risk because their capacity to exercise reasonable care is impaired as a result of their intoxication. 

The CLA (Qld) states that a person is not owed a duty of care merely because the person is 
intoxicated. The fact that a person may be intoxicated does not of itself increase or otherwise 
affect the standard of care owed to the person. 

That is, a person has no greater or lesser duty of care to an intoxicated person.

However, it is expressly provided that this section does not affect the liability arising out of 
conduct on licensed premises.45

The case of French v QBE Insurance (Australia) Ltd46 looked at the operation of s 46 of the CLA. 
The plaintiff’s de facto partner was killed when he wandered, intoxicated, onto the road after 
being dropped at the wrong address by a taxi driver. The taxi driver, who was aware that his 
passenger was heavily intoxicated, did not write down the correct address when it was given to 
him. The plaintiff argued that, irrespective of the deceased’s intoxication, he was owed a duty of 
care by the taxi driver because he was a passenger in the taxi. The court noted that s 46 does 
not reduce the standard of care owed to a person who is voluntarily intoxicated. The taxi driver 
was found to be 80% responsible for the deceased’s death (with the other 20% attributed to the 
unidentified driver who ran down the deceased).

Sections 47 and 48 of the CLA (Qld) create presumptions of contributory negligence in relation 
to intoxication. If the presumption is raised against an intoxicated plaintiff, the court must reduce 
the plaintiff’s damages by 25% or greater in certain circumstances unless the plaintiff can show 
the intoxication did not contribute to the breach of the duty or that the intoxication was not self-
induced.

Where a person suffers harm after relying on the care and skill of a person they know or ought 
reasonably to have known was intoxicated, the presumption can be rebutted if the intoxication 
did not contribute to their breach of duty, or the plaintiff could not reasonably be expected to 
have avoided relying on the defendant’s care and skill.

44 Civil Liability Act 2003 (Qld) ss 45–49.
45  Ibid s 46(2). For guidance on the standard of care owed in relation to incidents happening on licensed 

premises see the following cases: Cole v South Tweed Heads Rugby League Football Club (2004) 217 
CLR 469; Brophy v Dawson & Anor [2004] QSC 372; Livermore v Crombie & Anor [2006] QCA 169; Adeels 
Palace v Moubarak (2009) 239 CLR 420.

46 (2011) 58 MVR 214.
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The minimum discount for contributory negligence is increased to 50% for plaintiffs injured as 
a passenger in a vehicle being driven by a person who has a blood alcohol content of 0.15 
or more or is under the influence of drugs to the extent that they are incapable of exercising 
effective control over the vehicle. This discount was applied in the case of Hawira v Connolly and 
Anor; Connolly v Hawira and Anor47 where a plaintiff rode unrestrained in a car with her heavily 
intoxicated co-worker.

The onus is on a defendant to raise a plaintiff’s intoxication to enjoy the liability exemption 
afforded by these provisions. The onus then switches to the plaintiff to rebut the presumption.

Illegal activity
A person does not incur civil liability if the court is satisfied that a person who suffered harm was 
engaged in an indictable offence and the person’s conduct contributed materially to the risk of 
harm, unless the provision results in a harsh or unjust result (s 45). If the circumstances allow for 
an award of damages, the court must decrease the claimant’s damages by a minimum of 25% 
to take the plaintiff’s conduct into account. 

The plaintiff does not have to be convicted and a court need only be satisfied on the balance of 
probabilities that the plaintiff has committed an indictable offence.

Section 6 of the Criminal Code Act 1899 (Qld) also prevents recovery of damages by a plaintiff 
who suffers injury in the course of committing an indictable offence. Although the plaintiff must 
have been found guilty for the defence to apply, the intoxication need not have caused the injury 
but simply have occurred at the same time.

Contributory negligence48

The factors relevant to determining a defendant’s breach of duty of care also apply to consideration 
of a plaintiff’s contributory negligence in failing to take precautions against the risk of that harm.

The standard of care is that of a reasonable person on the basis of what they knew, or ought 
reasonably to have known, at the time the harm was suffered.

Pursuant to s 24, the courts have the power to reduce a plaintiff’s damages by up to 100% in 
situations where it is just and equitable to do so. 

It is important to note that contributory negligence is a concept that will turn on the facts of each 
case. What is considered negligent conduct on the part of a plaintiff in respect of the cause of 
his or her own injuries is entirely circumstantial.

The Queensland Court of Appeal considered an argument for contributory negligence in Green 
v Hanson Construction Materials Pty Ltd.49 The plaintiff fell down a flight of stairs. A handrail 
was present, but not used. The Court of Appeal, disagreeing with the trial judge who made no 
discount, held that the failure to use the handrail consisted of contributory negligence, which 
was assessed at 30%.

In French the court made no discount for contributory negligence because the deceased’s death 
was not a reasonably foreseeable consequence of his getting drunk at a friend’s house. Further, 
it could not be said that the deceased voluntarily exposed himself to the risk that resulted in his 
death as he was not sufficiently in control of himself at the time of the accident.

47 [2008] QSC 4.
48 Civil Liability Act 2003 (Qld) ss 23–24 and ss 47–49.
49 (2007) Aust Torts Reports 81–907; [2007] QCA 260.
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The onus is on the defendant to show that the plaintiff’s actions are a causative factor of the 
incident resulting in the injury.50 Mere inadvertence may not be sufficient to prove contributory 
negligence.51

Where a person is intoxicated, contributory negligence is presumed unless the plaintiff can rebut 
that conclusion.52

Proportionate liability53

The proportionate liability provisions of the CLA (Qld) apply to an apportionable claim for 
economic loss or property damage from a breach of duty of care or some consumer laws.

In a claim where proportionate liability applies, the liability of a defendant who is a concurrent 
wrongdoer in relation to the claim is limited to an amount reflecting that proportion of the loss 
and damage claimed that the court considers just and equitable having regard to the extent of 
that party’s responsibility for the loss and damage.

The following requirements must exist for the proportionate liability provisions to apply:

 � the proceeding must involve an ‘apportionable claim’ – i.e. a claim for economic loss or 
damage to property in an action for damages arising from a breach of duty of care; and

 � a defendant must be a ‘concurrent wrongdoer’ – i.e. a person who is one of two or more 
persons whose acts or omissions caused, independently of each other, the loss or damage 
that is the subject of the claim (where it does not matter that a concurrent wrongdoer is 
insolvent, being wound up, has ceased to exist or is dead).

A claim with both apportionable and non-apportionable components can be separated and 
considered within their separate regimes.

Claims arising out of personal injury and claims by consumers are specifically excluded from the 
proportionate liability regime. 

The CLA (Qld) expressly prohibits a party from contracting out of the proportionate liability 
provisions. Concurrent wrongdoers are required to assist the plaintiff by identifying any other 
concurrent wrongdoers which may include providing information to assist with the identification 
of the wrongdoer, and the circumstances involving the alleged wrongdoers’ involvement.

There is an independent obligation on the plaintiff to make a claim against all persons which it 
has reasonable grounds to believe may be liable for the damage. 

There are adverse costs and consequences for both plaintiffs and concurrent wrongdoers who 
fail to comply with those obligations. For example, s 31(1)(a) allows for a defendant’s liability 
to be assessed at less than 100% of the plaintiff’s loss if there are likely to be other concurrent 
tortfeasors who are not parties to the action.54

A concurrent wrongdoer will be severally liable for the damages awarded against any other 
concurrent wrongdoer if:

50  Port Kembla Coal Terminal Ltd v Braverus Maritime Inc (2004) 140 FCR 445; 212 ALR 158; [2004] FCA 
1211; Nominal Defendant v Rooskov (2012) 60 MVR 350; [2012] NSWCA 43.

51  Bankstown Foundry Pty Ltd v Braistina (1996) 160 CLR 301 [310]; Sungravure Pty Ltd v Meani (1964) 110 
CLR 24 [37]; J Blackwood & Son v Skilled Engineering Ltd [2008] NSWCA 142.

52 For further discussion, see ‘Intoxication and Illegal Activity’.
53 Civil Liability Act 2003 (Qld) ss 28–33.
54 See de Jersey CJ in WorkCover Queensland v Amaca Pty Ltd.
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 � they fraudulently caused the loss or damage;
 � they intended to cause the loss or damage; or
 � they engaged in misleading or deceptive conduct under s 18 of the Australian Consumer 

Law (Qld).

A court may discount a claim in respect of a plaintiff’s contributory negligence where deemed 
appropriate.

Concurrent wrongdoers cannot pursue contribution from other concurrent wrongdoers towards 
the determination of their apportionment of liability in respect of an apportionable claim. 
Similarly, concurrent wrongdoers cannot be required to indemnify other concurrent wrongdoers. 
Controversy exists as to whether the prohibition against concurrent wrongdoers indemnifying 
each other extends to contractual indemnity agreements entered into between two or more 
concurrent wrongdoers. One view is that in the absence of clear legislative intent, such a 
prohibition, was not the purpose of the legislation.55 

The legal principles of vicarious liability and the joint and several liability principles applicable to 
agency and partnership relationships remain unaffected by these provisions.

A case which demonstrates the application of these principles is GEJ & MA Geldald Pty Ltd v 
Mobbs (No 2).56 The plaintiff, a cotton farmer, brought a claim for economic loss against eight 
defendants, comprising of the owners of adjacent properties, the supplier of herbicides and the 
aerial spraying company and its pilot. The plaintiff reached an out of court settlement with all of 
the defendants other than the pilot and his employer. At trial, the plaintiff established that the 
remaining defendants were responsible for the loss and was awarded damages.

The court held it was for the defendant to prove that the damages awarded against them should 
be reduced by an amount proportionate to the contribution by the other concurrent wrongdoers. 
The other six defendants had settled out of court. The remaining defendants failed to lead any 
evidence in respect of their conduct allegedly causing or contributing to the loss and therefore 
failed to establish that the other defendants were concurrent wrongdoers. As such, it was not 
open to the court to apportion liability between the original eight defendants, so the total loss fell 
with the remaining two.

The case makes clear that, when arguing proportionate liability as a defence, there must be 
sufficient evidence to establish the liability of other potential parties.

The plaintiffs in this case were left in the unusual but favourable position of not only recovering 
the full amount of their loss at trial from the remaining defendants but also receiving an out of 
court settlement from the other defendants.57 This became the issue of a subsequent trial, in 
which it was decided that the out of court settlement amount could not be ignored.58 It was 
concluded that to allow otherwise would clearly go against both the common law and CLA (Qld) 
philosophy that a plaintiff should not be compensated by more than the amount of its loss.

55  In comparison to Tasmania, Western Australia and Northern Territory where the prohibition on the 
requirement to indemnify does not affect subsisting agreements by defendants to contribute to the 
damages recoverable from, or to indemnify, other concurrent wrongdoers.

56 [2012] 1 Qd R 120.
57  This was because the settlement amount avoided the operation of s 32A (which would prevent the 

recovery of damages that exceeds the amount of the loss) because it did not constitute a judgment 
previously recovered for the same loss.

58 GEJ & MA Geldald Pty Ltd v Mobbs (No 3) [2011] QSC 297 [24].
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In Hobbs Haulage Pty Ltd v Zupps Southside Pty Ltd & Anor,59 the Queensland Supreme Court 
considered whether a third party could be a ‘concurrent wrongdoer’ within the meaning of s 30 
of the CLA. 

Hobbs had purchased a truck from Zupps under a ‘contract of sale or supply’. It was agreed the 
truck would be modified, with the price of these modifications included in the contract price. This 
modification work was subcontracted to a third party (Trakka) by Zupps. 

Following the modification work, Hobbs alleged that Zupps had breached certain implied 
conditions of consumer protection laws. Subsequently, Zupps joined Trakka as a third party to 
the proceedings.

In essence Zupps argued that its liability to Hobbs, if any, should be reduced to nil by reason 
of the proportionate liability defence under s 31 of the CLA (Qld) as Trakka caused the loss or 
damage in undertaking the defective modifications. 

Zupps argued on the other hand that Trakka was not a ‘concurrent wrongdoer’ within the 
meaning of the CLA (Qld) because Trakka was not ‘a person whose acts or omissions caused 
the loss or damage that is the subject of the claim, independently of Hobbs’ acts or omissions.’ 
The court agreed with Zupps’ position.

For further discussion of decisions addressing similarly worded provisions of proportionate liability 
legislation, see the discussion of Reinhold v New South Wales Lotteries Corporation (No 2)60 under 
Proportionate Liability in the New South Wales chapter.

Vicarious liability
An employer can be found vicariously liable for a wrongful, unauthorised or negligent act of 
an employee which is carried out in the course of his or her employment and is so closely 
connected with an authorised act that it may be regarded as a mode of doing the authorised 
act. This principle was endorsed in the High Court case of New South Wales v Lepore, Samin v 
Queensland, Rich v Queensland61 in which three appeals were held simultaneously.

An employer will not always be held responsible for the actions of his or her employees. The act 
must be closely connected with his or her employment for vicarious liability to attach. Therefore, 
whether an employer will be held vicariously liable for the actions of his or her employee will 
depend upon the specific facts in each case.

The CLA (Qld) does not address vicarious liability.

Case law on vicarious liability is discussed further in the equivalent New South Wales and 
Victorian sections.

Non-delegable duties
The term ‘non-delegable duty’ is somewhat misleading. It does not mean that a party owing a 
duty cannot delegate the task to a third party, but rather that the liability for breach of the duty 
cannot be delegated. As such, it is a duty to ensure that reasonable care is taken. Therefore, if 
the third party to whom the task has been entrusted fails to exercise reasonable care, the non- 
delegable duty will have been breached.

The categories of non-delegable duties continue to evolve. The courts have struggled, however, 
to clearly define the parameters required to justify the existence of a non-delegable duty of care.

59 [2013] QSC 319.
60 (2008) 82 NSWLR 762.
61 (2003) 212 CLR 511.
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The known criteria include the superior capacity of the defendant to bear the risk of the mishap, 
the special obligation which it is proper to attach to extra-hazardous activities and the special 
dependence or vulnerability of the person to whom the duty is owed.62

Previously recognised categories of persons between whom non-delegable duties are owed 
include:

 � employer and employee;63

 � host employer and contractor;64

 � school and student;65

 � hospital and patient;66 and
 � owner of premises and licensee.67

The CLA (Qld) does not address non-delegable duties.

Exclusion clauses
Queensland has not introduced any legislative reforms dealing with the issue of exclusion 
clauses. 

The common law principles therefore remain applicable. Accordingly, in order to have any 
prospect of an exclusion clause being upheld, the person or entity including such a clause 
should ensure that the clause is clearly incorporated into the contract, specifically drafted to 
cover the factual scenario encountered by the person or entity seeking to enforce it and, to the 
extent possible, is brought to the attention of the other party to the contract.68

Where the claim is one captured by the Australian Consumer Law, there are certain guarantees 
which cannot be excluded or limited by contract. See divs 2–3 of sch 2 of the Competition and 
Consumer Act 2010 (Cth).

Expressions of regret and apologies69

Section 71 of the CLA (Qld) defines an expression of regret as ‘any oral or written statement 
expressing regret for the incident to the extent that it does not contain an admission of liability on 
the part of the individual or someone else’. 

An apology is defined as ‘an expression of sympathy or regret, or of a general sense of benevolence 
or compassion, in connection with any matter, whether or not it admits or implies an admission 
of fault in relation to the matter’.

An expression of regret about an incident that does not admit liability is not admissible in a 
proceeding relating to personal injury if it was made prior to the commencement of the proceeding.

Queensland courts are yet to consider these provisions.

62 Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
63 Kondis v State Transport Authority (1984) 154 CLR 672.
64  TNT Australia Pty Ltd v Christie & 2 Ors; Crown Equipment Pty Ltd v Christie & 2 Ors; Manpower Services 

(Aust) Pty Ltd v Christie & 2 Ors [2003] NSWCA 47.
65 Commonwealth v Introvigne (1982) 150 CLR 258.
66 Samios v Repatriation Commission [1960] WAR 219.
67 Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520.
68  The New South Wales Court of Appeal decision of Lormine Pty Ltd v Anor v Xuereb [2006] NSWCA 

200 may be of some assistance when considering how an exclusion clause might be interpreted in 
Queensland.

69 Civil Liability Act 2003 (Qld) ss 68–72 and ss 72A–72D.
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In New South Wales, the Supreme Court considered statements by a personal trainer to his 
injured client that he ‘shouldn’t have started [him] off so hard’ and ‘we should have done more 
core strengthening exercises first’ to be expressions of regret rather than admissions of breach 
of the legal standard of care.

For some High Court guidance on the distinction between admissions and apologies, see Dovuro 
Pty Ltd v Wilkins.70

Limitation periods71

Section 11 of the Limitation of Actions Act 1974 (Qld) (LAA) prescribes an underlying limitation 
period of three years in personal injury claims.

A plaintiff may apply to the court to extend the limitation period by virtue of s 31 of the LAA if it 
can be shown that:

 � a material fact of a decisive character relating to the right of action was not within the 
means of knowledge of the applicant until a date after the commencement of the year last 
preceding the expiration of the period of limitation for the action; and

 � there is evidence to establish the right of action apart from a defence founded on the 
expiration of a period of limitation.

Subject to several exceptions, the PIPA requires a Notice of a Claim to be given to each defendant 
within nine months of the incident or within one month of seeking legal advice, whichever is 
sooner (s 9).

If a Notice of Claim is not provided within that timeframe, a claimant is required to provide a 
reasonable excuse for delay, or seek the respondents’ consent or, failing that, leave of the court 
to commence proceedings despite their non-compliance with the pre-court procedure. However, 
in practice, only cases in which a respondent can show real prejudice have successfully defeated 
late claims and those circumstances are very rare.

In Brease v State of Queensland,72 an application for an extension of the limitation period was 
granted as the court held that a material fact was not known until after the limitation period 
had expired. In that case, an application was made for an extension of the limitation period for 
a workers’ compensation claim. The applicant attempted rehabilitation and sought to exhaust 
employment opportunities before seeking legal advice, following which a medical report was 
obtained to determine whether a claim should be pursued. The court extended the limitation 
period as material facts were not known until after the medical report had been received.

The case of Gillespie v Swift Australia Pty Ltd73 involved an appeal against the extension of a 
limitation period. In 2001 the respondent injured his knee at work and after minor surgery resumed 
normal duties within three months. Over the next seven years, the respondent continued normal 
duties with episodic pain and first aid treatment but did not take leave or seek further medical 
advice.

70 (2003) 215 CLR 317.
71 Limitation of Actions Act 1974 (Qld) and Personal Injuries Proceedings Act 2002 (Qld) s 9. 
72 [2007] QSC 43.
73 [2009] QCA 316.
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By the time the injury to his knee deteriorated to the extent he could no longer work, the limitation 
period to bring an action for damages in negligence had expired. Accepting, therefore, that 
the relevant material fact (that his knee would mean he could no longer work) was not within 
the means of knowledge of the respondent before the limitation period expired, the trial judge 
granted an extension of time pursuant to s 30(1)(c) of the LAA.74 An appeal on the basis that the 
plaintiff should have sought medical advice sooner, failed. 

However, in some circumstances, a court will restrict a plaintiff’s right to pursue a claim where 
the defendant will suffer real prejudice if the claim were to proceed.

For example, in the case of Hargen v Kemenes,75 a woman sought to pursue her CTP claim 
after the expiration of the limitation period claiming the onset of severe pain during strenuous 
dramatic rehearsals raised the material fact of a decisive nature being the realisation that her 
injuries would inhibit her earning capacity in her chosen career.

The plaintiff was unsuccessful both at first instance and on appeal on the basis that the pain 
she began to experience during rehearsals was in fact the realisation of the prediction that had 
been made to her at the time of her injury. As such, it could not be said that the plaintiff would 
not have realised that the pursuit of her contemplated career was contrary to the medical advice 
given to her some years before or that she was unaware of potential future lost earning capacity.

Another noteworthy decision is Fanti v State of Queensland76 in which the Supreme Court of 
Queensland held an application for an extension to a limitation could not be granted due to the 
prejudice that would be suffered by the defendant. The plaintiff had worked in the Queensland 
Radium Institute from 1976 to 1991. The plaintiff became an asthmatic sometime between 1990 
and 1991. Despite the applicant demonstrating the criteria required by s 31 of the LAA at an 
application in 2002, the court held that there would be significant prejudice to the defendant, 
including:

 � the defendant would have difficulty locating relevant witnesses;
 � the witnesses, if located, would have to recall events from a long time ago; and
 � the defendant’s premises where the breach was alleged to have occurred had since been 

demolished.

It was therefore held that it would not be in the interests of justice to allow the application due to 
the prejudice that the defendant would suffer.

Section 43 of the PIPA and s 31 of the LAA can both arise in specific circumstances. In Gu v 
To,77 the Court of Appeal held that a judge hearing an application under s 43 should not decide 
the application as if it were an s 31 application. The fact that there is an issue likely to require 
determination in a s 31 application was considered sufficient reason to have allowed the s 43 
application on the facts of this case. 

See also Cross v Moreton Bay Regional Shire Council78 for an example of a defendant successfully 
opposing a plaintiff’s attempt to join it as a third party to the claim after the expiry of the limitation 
period 

Section 44 of the PIPA allows a claimant to commence urgent proceedings with the agreement of 
the other parties. This provision mirrors s 276 of the Workers’ Compensation and Rehabilitation 
Act 2003 (Qld).

74 Gillespie v Swift Australia Pty Ltd [2009] QSC 10.
75 [2011] QCA 251.
76 [2005] QSC 393.
77 [2005] QCA 480.
78 (2011) 207 IR 197.
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Damages Awards

The CLA (Qld) significantly impacts upon the assessment of damages under the common law.

The provisions do not apply to claims for a workplace injury (apart from ‘journey claim’ injuries), 
an injury from a dust related condition or an injury related to smoking.

General damages79

The CLA (Qld) regulates the assessment of general damages. 

A cap on general damages was initially set at $250,000 with no minimum threshold (distinct from 
some other jurisdictions). 

Since 1 July 2010, the scale has been indexed each financial year to reflect increased values 
as a result of changes in average weekly earnings. For the 2015/2016 financial year, the cap on 
general damages was $358,500. At the time of publication, we await the 2016/2017 cap figure.

This cap will continue to be increased at the start of each financial year to reflect CPI increases. 

Each injury is assigned an Injury Scale Value (ISV) in a range from 0 to 100 reflecting 100 equal 
graduations of harm from the least to most severe case depending on its type, nature and severity.

The allocation of an ISV is based on a comprehensive table of injuries and symptoms contained 
in the Civil Liability Regulations 2003 (Qld). The Regulation provides an evidential preference 
for medical assessments undertaken in accordance with the AMA Guides to the Evaluation of 
Permanent Impairment (Fifth edition).80 

There is provision in the legislation for an ‘uplift’ of the awarded ISV to be made in cases involving 
multiple injuries.

A court must only assess an injury and the claimant’s symptoms according to the ISV schedule 
and table of injuries. The courts must also have regard to the ISV applied in analogous cases.

The maximum uplift should rarely be more than 25% higher than the maximum dominant ISV but 
the court can, in its discretion, award a greater amount if detailed written reasons are given for 
that increase. However, in practice, there are many examples of the court allowing for more than 
the 25% uplift.81 Generally speaking, they are cases in which there have been multiple injuries of 
some severity. In any case, a trend has appeared towards awards much greater than the 25%, 
even as high as 100% uplift.

Each case will, of course, turn on its own facts.

Economic loss82

In assessing damages for loss of earnings (including a dependency claim), a court must disregard 
earnings above three times the average weekly earnings per week. 

Where damages for loss of earnings cannot be precisely calculated, the court must have regard 
to the person’s age, work history, actual loss of earnings, permanent impairment and other 
relevant matters and state the assumptions and methodology used to calculate the award. 

79 Civil Liability Act 2003 (Qld) s 62.
80  Gunner B. J. Andersson and Linda Cocchiarella, Guides to the Evaluation of Permanent Impairment 

(American Medical Association 5th ed, 200).
81 For example, see Clark v Hall and Anor [2006] QSC 274 [67] and [71].
82 Civil Liability Act 2003 (Qld) ss 54–56.
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Despite this provision, significant and, sometimes, arguably excessive, awards for economic 
loss continue to be made.

Tomlins v Sheikh83 provides an early example of a sizeable global award of damages for future 
economic loss despite the introduction of this provision. In that case, despite the court finding 
that ‘the plaintiff’s capacity to work in full time employment had not been diminished’ and she 
had taken no sick leave due to her injury, the court allowed a $25,000 global amount. 

A court will consider evidence regarding a plaintiff’s education, intentions with respect to future 
employment, opportunities of overtime and other relevant factors including their pre-existing 
health when assessing potential losses and discounting factors.

For example, in Martin v Andrews & Anor,84 although a plaintiff sought a large global sum for 
economic loss, the court considered his loss of earning capacity in performing specialised high-
voltage electrical fitter work and his efforts at mitigating his past losses. He was awarded almost 
$800,000 in total for economic loss as a result of neck and back injuries.

A plaintiff’s future earning prospects, but for their injury, will also be considered. In Yamaguchi 
v Phillips & Anor,85 economic loss was assessed on the assumption that the plaintiff was likely 
to be promoted several times through her career within a department where she had begun to 
progress prior to her injury.

There are some circumstances where no award for economic loss will be made.86

Gratuitous care87

Damages for gratuitous care received by an injured person will not be awarded unless the 
services were necessary, the need for the services arose solely out of the injury for which the 
damages are being awarded and the services are, or are to be, provided for at least six hours per 
week and for at least six months. 

Section 59A of the CLA (Qld) addresses care that was formerly provided by the injured person 
who is, as a result of the injury, was unable to provide the care. Those damages are assessed 
with reference to s 59C, requiring the court to take into account the injured person’s capacity 
to provide the service before the injury, the benefit to the recipient of the services and the 
vicissitudes of life. Sections 59A(2) and (4) outline the many factors of which the court must be 
satisfied before an award can be made under this section.

Section 59B restricts the circumstances in which an award for these damages can be made. 
Section 59D prevents double recovery where a loss has already been compensated through 
s 59A.

Despite being generally excluded from the CLA (Qld), damages for gratuitous care can be claimed 
for dust and smoking related conditions.88

Interest89

No interest is to be awarded on general damages or gratuitous care provided to an injured 
person. 

83 [2005] QDC 174.
84 [2016] QSC 20.
85 [2016] QSC 151.
86 See, for example, Farnham v Pruden [2016] QCA 18.
87 Civil Liability Act 2003 (Qld) s 59.
88 Ibid s 5(3).
89 Ibid s 60.
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Interest is calculated with reference to the ten year Treasury bonds published by the Reserve 
Bank of Australia at the beginning of the quarter in which the award of interest is made.

Interest may be awarded on past economic loss and past special damages.90

Discount rate91

A discount rate of 5% is applied to awards for future economic loss or for damages for gratuitous 
services. 

The purpose of this provision is to prevent a plaintiff from being over-compensated for their 
injuries, where a lump sum is awarded to an injured plaintiff and may be invested or otherwise 
dealt with sooner than if they had to earn it over time.

Exemplary, punitive or aggravated damages92

A court cannot award exemplary, punitive or aggravated damages in relation to a personal injury 
claim. 

However, this restriction does not apply to injuries arising from an unlawful intentional act done 
with the intent to cause injury or unlawful sexual assault or misconduct.93

In Coffee v State of Queensland and Ors,94 the court considered whether ‘humiliation, frustration 
and anger’ were a form of personal injury for which exemplary damages could be awarded. The 
plaintiff alleged that his claim for damages for the emotional harm he suffered at the hands of 
the defendant was not a claim for personal injury damages and as such, the court was free to 
award aggravated damages. Whilst conceding that injured feelings constituted harm, the Court 
of Appeal did not believe that they would (in the absence of a conventional personal injury) 
constitute an injury as contemplated by the CLA.

Structured settlements95

The CLA (Qld) facilitates structured settlements, allowing a plaintiff to avoid the unrecoverable 
costs associated with managing a lump sum and to access a source of long term income.

Section 63 defines a ‘structured settlement’ as:

‘an agreement providing for the payment of all or part of an award of personal injury 
damages in the form of periodic payments funded by an annuity or other agreed means’.

A court is required to give the parties a reasonable opportunity to negotiate a structured 
settlement. The parties may apply to the court for an order that the settlement be in a form agreed 
between them. A lawyer engaged by a plaintiff is under an obligation to advise in writing about 
the availability of a structured settlement and lump sum option while negotiating a settlement for 
a claim in personal injuries.

Regarding the issue of costs, the court may consider the cost to which a defendant would be 
put in agreeing to a structured settlement as compared to a lump sum payment when deciding 
whether a reasonable offer of compromise has been made in a formal offer under the Uniform 
Civil Procedure Rules 1999 (Qld) (UCPR). 

90 Hunt v Lemura & Anor [2011] QSC 378.
91 Civil Liability Act 2003 (Qld) s 57.
92 Ibid s 52.
93 Ibid s 52(2).
94 [2010] QSC 291.
95 Civil Liability Act 2003 (Qld) ss 63–67.
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In practice, these provisions are very rarely used. In circumstances where a party is under a 
legal disability (for example, a minor), settlement funds are generally paid as a lump sum to an 
administrator such as the Office of the Public Trustee to manage the funds over time.

Legal costs96

The PIPA outlines the amount of legal costs recoverable by a party to a personal injuries claim 
up until the point that it proceeds to trial. These provisions, however, do not apply to the cost 
of an appellate proceeding. To determine the amount of costs recoverable by the claimant, 
reference must be had to a schedule outlining various thresholds. These thresholds are indexed 
each financial year.

If a matter proceeds to trial, where standard costs may be claimed, the damages awarded are 
compared to both the plaintiff’s and defendant’s mandatory final offers made at the unsuccessful 
compulsory conference to determine whether a plaintiff can seek their costs. 

For example, where the amount of the damages award is equal or less than the lower offer limit 
and less than the claimant’s mandatory final offer but more than the respondent’s mandatory 
final, no costs are to be awarded.97

The court must not award costs to a party related to the introduction of unnecessarily repetitive 
evidence.98

The weight given by a court to mandatory final offers as compared to formal offers which may 
be later made under the UCPR can be uncertain.

In Tomlins v Sheikh,99 Tutt DCJ opined that formal offers made under the UCPR do not have any 
relevance to the issue of costs in cases where the PIPA applies. However, in Nicholls v Telstra 
Corporation Limited & Anor,100 the court considered that a mandatory final offer would only be 
relevant to the extent that it might impact upon the other party’s attitude or approach in any 
subsequent litigation between the parties which could influence any subsequent offers to settle 
under the UCPR.

The parties should also contemplate interest that may accrue up until trial should the matter 
not settle as this will not be dissected from the final judgment sum in determining the issue of 
costs.101

96 Personal Injuries Proceedings Act 2002 (Qld) s 56 and Civil Liability Act 2003 (Qld) s 67.
97 Personal Injuries Proceedings Act 2002 (Qld) s 56(2)(a).
98  Civil Liability Act 2003 (Qld) s 56(4), with the example of a party introducing evidence of substantially the 

same effect from two expert witnesses.
99 [2005] QDC 174.
100 [2008] QDC 13.
101  Ward v Coomber and Allianz Australia [2005] QDC 251 which dealt with the application of similarly 

worded costs provisions in the Motor Accident Insurance Act 1994 (Qld).





New South Wales



AUSTRALIAN CIVIL LIABILITY GUIDE 10TH EDITION

28 www.carternewell.com

The Civil Liability Act 2002 (NSW) (CLA (NSW)) applies to civil claims for damages regardless 
of whether the claim is brought in tort, contract or breach of statute. The CLA (NSW) does not 
however apply to all civil liability.102 In particular, it does not apply to civil liability in proceedings 
for damages for dust diseases, where an injury or death results from smoking or from the use 
of tobacco products, or workers compensation claims. The CLA (NSW) also does not apply in 
respect of civil liability of a person in respect of an intentional act done with intent to cause injury 
or death or that is sexual assault or sexual misconduct.

The provisions of the CLA (NSW) which apply to motor vehicle accidents are set out in s 3B(2). 
They include, inter alia, the provisions relating to negligence, loss of superannuation, mental 
harm, and intoxication. With the exception of the provisions listed in s 3B(2) however, the CLA 
(NSW) otherwise does not apply to motor vehicle accidents.

Procedures

There are no pre-court procedures for civil claims in New South Wales other than pre-
court procedures arising out of motor vehicle accidents as governed by the Motor Accident 
Compensation Act 1999 (NSW) which were in place prior to the Ipp report. 

The court does however have the power to compel pre-litigation disclosure of documents 
relevant to identifying a potential defendant and/or cause of action.103

The following timeline outlines the usual steps taken once proceedings are commenced:

Statement of Claim or  
Summons filed

Interrogatories

Status conference
7 months after filing Statement of Claim

Notice of Appearance or Defence & 
Cross-claims

28 Days

Discovery

Mediation

Reply to Defence to Cross-claims
14 Days

Pre-trial conference
3 months after filing statement of Claim

Trial

The Law of Negligence – Scope of Duty of Care

Standard of care
A person is not negligent in failing to take precautions against a risk of harm unless the risk was 
foreseeable (that is, it is a risk of which the person knew or ought to have known), the risk was 
not insignificant, and in the circumstances, a reasonable p erson in the person’s position would 
have taken those precautions.104 

102 Refer to s 3B of the Act for a complete list of the civil liability excluded from the Act.
103 Part 5 of the Uniform Civil Procedure Rules 2005 (NSW).
104 Civil Liability Act 2002 (NSW) s 5B.

NEW SOUTH WALES
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In determining whether a reasonable person would have taken precautions against a risk of 
harm, the court is to consider the probability that the harm would occur if care were not taken, 
the likely seriousness of the harm, the burden of taking precautions to avoid the risk of harm, and 
the social utility of the activity that creates the risk of harm.105 

The subsequent taking of precautions that would have prevented the risk from occurring (if taken 
earlier) does not constitute an admission, nor does it give rise to or affect the determination of 
liability. 

Case law shows that the reasonableness of a defendant’s precautions pursuant to s 5B is 
influenced by the court’s assessment of whether the risk in question was inferable from common 
knowledge.106 That assessment is often plagued with uncertainty for the stakeholders involved.

Causation
In proceedings relating to liability for negligence, the plaintiff bears the onus of proving, on the 
balance of probabilities, any fact relevant to the issue of causation.107 That is, the plaintiff must 
prove that a breach of a duty of care caused his or her injuries in order to successfully recover 
damages. 

A determination that negligence caused particular harm comprises the following elements:

 � that the negligence was a necessary condition of the occurrence of the harm (factual 
causation); and

 � that it is appropriate for the scope of the negligent person’s liability to extend to the harm 
so caused (scope of liability).108 

In order to determine factual causation, the court undertakes an enquiry whether the defendant’s 
conduct historically played a part109 in bringing about the harm or loss complained of. In 
mainstream cases, this issue is resolved by determining whether or not the defendant’s conduct 
was, as a matter of commonsense and experience,110 a cause of the loss. If the answer is in the 
affirmative, factual causation is established. 

For the purpose of determining the scope of the liability, the court is to consider (amongst other 
relevant things) whether or not and why responsibility for the harm should be imposed on the 
negligent party.111

In most cases the two limbs will be readily resolved. However, there are cases (referred to 
within s 5D(2) as ‘exceptional cases’) where a court must exercise value judgments in evaluating 
whether or not a defendant should be held liable to pay damages. While the CLA (NSW) does not 
expressly define the phrase ‘an exceptional case’, historically, these cases have largely applied 
to medical malpractice litigation, where proving factual causation is commonly difficult. 

105 Ibid s 5B(2).
106  Indigo Mist Pty Ltd v Palmer [2012] NSWCA 239; Shoalhaven City Council v Pender [2013] NSWCA 210.
107 Civil Liability Act 2002 (NSW) s 5E.
108 Ibid s 5D.
109  The defendant’s conduct need only be one of any number of concurrent causes for liability to attach 

to his/her actions/inaction. It is incorrect for a court to search for a solitary cause in its quest for the 
determination of fault when multiple causes exist – per Shorey v P T Ltd (2003) 197 ALR 410.

110  In Medlin v State Government Insurance Commission [1995] 182 CLR 1, the High Court stated that the 
enquiry as to ‘whether the requisite causal connection exists between a particular breach of duty and 
particular loss or damage is essentially one of fact to be resolved as a matter of commonsense and 
experience’.

111 Civil Liability Act 2002 (NSW) s 5D(4).
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In determining in an exceptional case, whether negligence that cannot be established as a 
necessary condition of the occurrence of harm should be accepted as establishing factual 
causation, the court is to consider (amongst other relevant things) whether or not and why 
responsibility for the harm should be imposed on the negligent party.112

The High Court considered whether a defendant’s act caused a plaintiff’s injury in Strong v 
Woolworths Pty Ltd.113 In that case, the plaintiff slipped and fell on a chip lying on the floor of 
an area occupied by Woolworths. The plaintiff argued that Woolworths’ failure to have a system 
in place for the periodic inspection and cleaning of the area was a ‘necessary condition of the 
occurrence of the harm’. 

The Court of Appeal rejected that argument and held that it could not conclude from the evidence 
that, had there been a proper cleaning system in place, it was more likely than not that the chip 
would have been detected and the plaintiff would not have slipped. 

However, on appeal to the High Court, the court found in favour of the plaintiff and held that while 
a plaintiff must show that it was more probable than not that the negligence was a necessary 
condition of the harm, the onus can be discharged on the balance of probabilities, where there 
is a lack of evidence. 

Therefore, where there is insufficient evidence presented by the plaintiff to complete the chain 
of causation necessary to show that the defendant’s breach had been causative of the plaintiff’s 
injury, courts can determine on the balance of probabilities that the injury would not have 
occurred had the defendant complied with its duty of care. This decision implies that a plaintiff 
will not fail to establish causation merely because there is an absence of evidence establishing 
a causal link between the defendant’s actions and the incident giving rise to the plaintiff’s injury. 

The same absence of a direct causal link was present in Jones Lang LaSalle (NSW) Pty Ltd 
v Taouk.114 Sometime between 11:00pm and 11:30pm, the plaintiff had slipped and fallen on 
grease and oil in a car park. The spillage started sometime after 8:00pm, but there was no 
evidence making it more likely that the discharge had commenced at some particular time 
between 8:00pm and 10:45pm than at any other time in that period. Applying Strong, the New 
South Wales Court of Appeal held that the balance of probabilities favoured a finding that the 
spillage commenced between 8:00pm and 10:00pm rather than after 10:00pm and just before 
10:45pm. On the assumption, adopted at trial and on appeal, that there should have been hourly 
inspections of the car park, factual causation was made out because an inspection would have 
noticed and rectified the spillage and consequently prevented the fall.115 

Accordingly, in ‘exceptional cases’, a plaintiff is required to show that, on the balance of 
probabilities, the defendant ‘materially contributed’ to the injury suffered. 

If it is relevant to the determination of factual causation to determine what the person who 
suffered harm would have done if the negligent person had not been negligent, the matter is 
to be determined subjectively in light of all relevant circumstances and any statement made by 
the person suffering harm about what he or she would have done is inadmissible except to the 
extent (if any) that the statement is against his or her interest.116

112 Ibid s 5D(2).
113 (2012) 246 CLR 182.
114 [2012] NSWCA 342.
115 Ibid [57]–[64], [81]. 
116 Civil Liability Act 2002 (NSW) s 5D(3).
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This issue generally arises in cases of informed consent versus a failure to warn in medical liability 
litigation. There, a plaintiff would typically give evidence that he or she would not have undertaken 
elective surgery had he or she been properly warned beforehand about the risks of the procedure.

Rather than accepting the plaintiff’s evidence as to how he or she may have acted differently, 
a court is required by s 5D(3) of the CLA (NSW) to have regard to subjective factors, in light of 
all the relevant circumstances that existed at the time of the breach, in determining whether the 
breach was the cause of the damage. Exactly what those subjective factors may include is not 
specified within the CLA (NSW). Examples in a medical treatment context include the plaintiff’s 
demonstrated desire for the treatment, past experiences (for example, prior similar surgery) and 
particular knowledge.117

By contrast, the Victorian legislation does not contain an analogous provision to s 5D(3)(b)118 – in 
which case a plaintiff’s evidence about what he or she would have done is not absolutely 
inadmissible in that jurisdiction. 

In Lederberger and Scheiner v Mediterranean Olives Financial Pty Ltd119 the Victorian Court of 
Appeal was inclined to rely on such evidence as the basis for establishing factual causation 
under s 51 of the Wrongs Act 1958 (Vic). While acknowledging that the court would ordinarily 
have given little, if any, weight to such evidence, the fact that the evidence was strongly credible 
and unchallenged at trial meant the trial judge should not have rejected it.

Conversely, the Victorian Court of Appeal in Odisho v Bonazzi120 reiterated Kirby J’s dicta in 
Burns, highlighting the danger in accepting a plaintiff’s hypothetical evidence. In that case, the 
plaintiff claimed that her medical condition was caused by the negligence of the defendant in 
failing to warn of the side effects of a prescribed drug. In upholding, in obiter, the trial judge’s 
rejection of the plaintiff’s evidence as to whether she still would have taken the drug, Beach JA 
and McMillan AJA held:

‘. . . The dangers that may be associated with the acceptance of such evidence were, in 
our view, well-illustrated in the present case. The exaggerated nature of the appellant’s 
answers to the questions put to her on the issue of what she would have done had 
she received a warning well justified the trial judge’s rejection of this evidence. When 
one looks at the whole of the evidence, including the evidence of treatment to which 
the appellant was prepared to consent, like the trial judge, we are unpersuaded that 
an appropriate warning of the risk of pulmonary emboli would have made any material 
change to the events that occurred.’121

Obvious risk
A person does not owe a duty of care to another person to warn of an obvious risk.122 

The meaning of an obvious risk is found in s 5F of the CLA (NSW) which provides: 

 � an obvious risk to a person who suffers harm is a risk that, in the circumstances, would 
have been obvious to a reasonable person in the position of that person;123 

117  Elbourne v Gibbs [2006] NSWCA 127 per Basten JA.
118  Which provides that any statement made by the person after suffering the harm about what he or she 

would have done is inadmissible except to the extent (if any) that the statement is against his or her 
interest.

119 [2012] 38 VR 509.
120 [2014] VSCA 11.
121 Ibid [41].
122 Civil Liability Act 2002 (NSW) s 5H.
123 Ibid s 5F(1).
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 � obvious risks include risks that are patent or a matter of common knowledge;124

 � a risk of something occurring can be an obvious risk even though it has a low probability 
of occurring;125 and 

 � a risk can be an obvious risk even if the risk (or a condition or circumstance that gives rise 
to the risk) is not prominent, conspicuous or physically observable.126 

A plaintiff who suffers harm is presumed to have been aware of the risk of harm if it was an 
obvious risk, unless the plaintiff proves on the balance of probabilities that he or she was not 
aware of the risk.127 A person is aware of the risk if the person is aware of the type or kind of risk, 
even if the person is not aware of the precise nature, extent, manner or occurrence of the risk.128

Consideration of a risk and whether it is ‘obvious’ turns on the facts of each case. The plaintiff’s 
age, characteristics and expertise are important factors in considering what would have been 
obvious to a reasonable person in the same position as the plaintiff.129

A person is not liable in negligence for harm suffered by another person as a result of the 
materialisation of an inherent risk (something occurring that cannot be avoided by the exercise 
of reasonable care and skill).130 

The New South Wales Court considered what constituted an obvious risk in the case of C G 
Maloney Pty Ltd v Hutton-Potts and Anor.131 The court considered the liability of a hotelier in 
circumstances where a patron had slipped and fallen on a polished floor. A warning sign was 
displayed and a person was using a buffing machine in the vicinity of the plaintiff’s fall. The court 
held that a reasonable person in the position of the plaintiff would have observed, or ought to 
have made observations that would have alerted the plaintiff to the possibility of, some risk. 

However, the court concluded that this did not amount to an obvious or patent risk, but only a 
possible one. The court found that the test of whether the plaintiff was aware of the risk in order 
to rebut the presumption was a subjective one to be determined on the balance of probabilities. 
The Court of Appeal agreed with the trial judge’s findings that both the owner and cleaner had 
been negligent in the circumstances.

The existence of an obvious risk has the effect of negating the proactive duty to warn a person of 
the risk, but it does not affect liability in relation to a failure to take other precautions a reasonable 
person would have taken in response to the risk.132

The decision in C G Maloney was distinguished in Vreman and Morris v Albury City Council.133

That case involved injuries to plaintiffs who fell from their bicycles allegedly due to an anti-
graffiti coating which had been applied to the concrete at a skate park. The court held that 
reasonable persons in the position of the plaintiffs would have been aware that the concrete 
coating increased the risk of a fall. As a result, the court ruled in favour of the defendants. 
Harrison J compared the two cases at [102] when he said:

124 Ibid s 5F(2).
125 Ibid s 5F(3).
126 Ibid s 5F(4).
127 Ibid s 5G(1).
128 Ibid s 5G(2).
129  See Dederer v Roads and Traffic Authority and Anor (2005) Aust Torts Reports 81–792; Doubleday & Anor v 

Kelly [2005] NSWCA 151. 
130 Civil Liability Act 2002 (NSW) s 5I.
131 [2006] NSWCA 136.
132 See C G Maloney Pty Ltd v Hutton-Potts and Anor [2006] NSWCA 136 at [119]–[121]. 
133 [2011] NSWSC 39.
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‘This is not a case like Maloney v Hutton-Potts where the person suffering harm was 
confronted with a risk that could not have been anticipated or detected as a normal 
(or obvious) risk associated with a freshly polished floor. The fact that the floor had 
been polished was obvious but the unremoved residue of polish was not obvious to a 
reasonable person in that plaintiff’s position. The reasonable person in the position of Mr 
Vreman must be taken to have ridden on the painted surface of the skate park many times 
and to have been able to form his or her own conclusions about its suitability for riding 
upon in those circumstances. Similarly, the reasonable person in the position of Mr Morris 
must be taken to have had knowledge that Mr Vreman had been injured because his bike 
wheel reputedly slipped on the painted surface and also to have been able to form his or 
her own conclusions about its suitability for riding upon in those circumstances. The risks 
would have been obvious to a reasonable person in the position of each man.’

Dangerous recreational activities

Part 1A, div 5 of the CLA (NSW) applies in respect of liability in negligence for harm resulting from 
a recreational activity. A recreational activity includes:

 � any sport (whether or not the sport is an organised activity), and 
 � any pursuit or activity engaged in for enjoyment, relaxation or leisure; and
 � any pursuit or activity engaged in at a place (such as a beach, park or other public open 

space) where people ordinarily engage in sport or in any pursuit or activity for enjoyment, 
relaxation or leisure.134

A defendant is not liable in negligence for harm suffered by the plaintiff as a result of the 
materialisation of an obvious risk of a dangerous recreational activity engaged in by the plaintiff,135 
whether or not the plaintiff was aware of the risk.136

A dangerous recreational activity means a recreational activity that involves a significant risk of 
physical harm and an obvious risk is that defined in section 5F as discussed above.137

Whether or not an activity constitutes a ‘dangerous recreational activity’ will very much depend 
on the particular facts of each case. For example, it has been held:

 � games such as Oztag (which involve a degree of athleticism, no tackling and no risk of 
being struck by a hard ball) are not dangerous recreational activities;138 

 � dolphin watching cruises are not dangerous recreational activities;139 
 � spear fishing was not a dangerous recreational activity (where the plaintiff was experienced, 

in company, close to shore and his gun was attached to a buoy above him by a rope);140 and
 � a kangaroo shoot at night was a dangerous recreational activity (although the risk that 

materialised did not constitute an ‘obvious risk’ of the dangerous recreational activity).141

A defendant does not owe a duty of care to another person who engages in a recreational 
activity (the plaintiff) to take care in respect of a risk of the activity if the risk was the subject of a 
risk warning to the plaintiff.142 

134 Civil Liability Act 2002 (NSW) s 5K.
135 Ibid s 5L(1).
136 Ibid s 5L(2).
137 Ibid s 5K.
138 Falvo v Australian Oztag Sports Association and Anor (2006) Aust Torts Reports 81–831; [2006] NSWCA 17.
139 Lormine Pty Ltd v Xuereb [2006] NSWCA 200.
140 Smith v Perese [2006] NSWSC 288.
141 Fallas v Mourlas (2006) 65 NSWLR 418.
142 Civil Liability Act 2002 (NSW) s 5M(1).
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A risk warning to a person in relation to a recreational activity is a warning that is given in a 
manner that is reasonably likely to result in people being warned of the risk before engaging in 
the recreational activity. The defendant is not required to establish that the person received or 
understood the warning or was capable of receiving or understanding the warning.143 It can be 
given orally or in writing.144

Sections 5M(6) to (9) of the CLA (NSW) set out a number of circumstances in which a defendant 
is not entitled to rely on a risk warning.

In Ackland v Stewart,145 the plaintiff suffered injuries rendering him a quadriplegic when attempting 
a back-flip on a jumping pillow at an amusement park.146 Burns J accepted that such an activity 
was a ‘dangerous recreational activity’ because it exposes a person to a risk of catastrophic 
physical harm if they fail to execute the manoeuvre perfectly (as occurred with the plaintiff).147 
Burns J was not persuaded on balance, however, that this risk was an ‘obvious’ one because a 
reasonable person in the plaintiff’s position (a 21-year-old with sufficient intelligence to study law 
at university and who was not inebriated) would have perceived only a minor, and not a serious, 
risk of injury in attempting the backward somersault on the jumping pillow.148 The plaintiff’s 
experience with trampolines was noted to have informed his assessment of the risk, despite the 
jumping pillow being far less elastic.

In Campbell v Hay,149 the plaintiff suffered injuries during a flying lesson when the plane was 
subject to an emergency landing by his flying instructor. At first instance, the District Court of 
New South Wales held that the injuries sustained were a materialisation of an obvious risk of a 
dangerous recreational activity. On appeal, the Court of Appeal considered that the instructor’s 
failure to keep the plane within reach of a possible landing area when the plane’s engines began 
to shudder, was unsatisfactory.150 However, the court confirmed that the defendant was not 
liable in negligence for the plaintiff’s injuries because it was found to be a dangerous recreational 
activity and there was an obvious risk, stating: 

‘as a matter of common knowledge and common sense, there was a risk [albeit a low 
risk] that the defendant might be negligent in the manner in which he operated the 
aircraft after the second set of vibrations occurred, and that the aircraft engine might 
fail in flight and the defendant would be compelled to conduct a forced landing’. 

The plaintiff therefore failed in his claim.

Liability of professionals
Section 5O(1) of the CLA (NSW) provides a person practising a profession does not incur a 
liability in negligence arising from the provision of a professional service if it is established that the 
professional acted in a manner that (at the time the service was provided) was widely accepted 
in Australia by peer professional opinion as competent professional practice. However, peer 
professional opinion cannot be relied on for the purposes of this section if the court considers 
that the opinion is irrational.151 

143 Ibid s 5M(3).
144 Ibid s 5M(4). 
145 [2014] ACTSC 18. Decision affirmed in Stewart v Ackland (2015) 10 ACTLR 207.
146  Although the case was heard in the ACT, the incident occurred in New South Wales and the Act applied 

in considering liability.
147 Ibid [296].
148 Ibid [304].
149 (2013) 16 DCLR (NSW) 74. Decision affirmed in Campbell v Hay [2014] NSWCA 129.
150 [2014] NSWCA 129.
151 Civil Liability Act 2002 (NSW) s 5O(2).
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Judge Levy in Hope v Hunter and New England Area Health Service,152 provided guidance as to 
the interpretation of the term ‘irrational’ in s 5O(2). His Honour held that the term did not mean 
‘without reason’, but rather, referred to ‘reasons that are illogical, unreasonable or based on 
irrelevant considerations’.

Section 5O does not apply to liability arising in connection with the giving of (or the failure to 
give) a warning, advice or other information in respect of the risk of death of or injury to a person 
associated with the provision by a professional of a professional service.153

It is intended to operate as a defence where the defendant, if found to have failed to exercise 
reasonable care and skill, could avoid liability if he or she established that he or she acted 
according to widely accepted peer professional opinion.154

Giles JA, on appeal, held that:

‘The plaintiff will usually call his expert evidence to the effect that the defendant’s 
conduct fell short of acceptable professional practice, and will invite the court to 
determine the standard of care in accordance with that evidence . . . The defendant 
has the interest in calling expert evidence to establish that he acted according to 
professional practice widely accepted by peer professional opinion, which if accepted 
will (subject to rationality) mean that he escapes liability.’155

He went on to say:

‘It follows that I do not accept the [defendant’s] submission that s 5O did not provide 
a defence but defined the content of the duty of care owed by the [defendant] . . . with 
the onus on the [plaintiff] to prove that the manner in which he acted was not widely 
accepted by peer professional opinion as competent professional practice. Section 
5O may end up operating so as to determine the defendant’s standard of care, but the 
standard of care will be that determined by the court with guidance from evidence of 
acceptable professional practice unless it is established (in practice, by the defendant) 
that the defendant acted according to professional practice widely accepted by 
(rational) peer professional opinion.’156

The Professional Standards Act 1994 (NSW) is also relevant to the issue of professional standards. 
One of the objects of this Act is to enable the creation of schemes to limit the civil liability of 
professionals.157

Liability of public authorities
The liability in tort of public and other authorities is governed by pt 5 of the CLA (NSW).158 
This includes liability of the Crown, government departments, public health organisations, local 
councils, a public or local authority constituted under the CLA (NSW) and persons exercising 
public or other functions prescribed by regulations.

The following principles apply in determining whether a public or other authority has a duty of 
care or has breached a duty of care in proceedings for civil liability:

152 [2009] NSWDC 307.
153 Civil Liability Act 2002 (NSW) s 5P.
154 Dobler v Kenneth Halverson; Dobler v Kurt Halverson (by his tutor) (2007) 70 NSWLR 151 at [157].
155 Ibid [167].
156 Ibid [167].
157 Professional Standards Act 1994 (Cth) s 3.
158  Part 5 of the Act extends any such liability even if the damages are sought in an action for breach of 

contract or any other action: s 40(2) of the Act.
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 � The functions required to be exercised by the authority are limited by the financial and other 
resources that are reasonably available to the authority for the purpose of exercising those 
functions.

 � The general allocation of those resources by the authority is not open to challenge.
 � The functions required to be exercised by the authority are to be determined by reference 

to the broad range of its activities (and not merely by reference to the matter to which the 
proceedings relate).

 � The authority may rely on evidence of its compliance with the general procedures and 
applicable standards for the exercise of its functions as evidence of the proper exercise of 
its functions in the matter to which the proceedings relate.159

Section 43(2) of the CLA (NSW) provides an act or omission of the authority does not constitute 
a breach of statutory duty unless the act or omission was in the circumstances so unreasonable 
that no authority having the functions of the authority in question could properly consider the act 
or omission to be a reasonable exercise of its functions.

Further, s 43A(3) provides any act or omission involving an exercise of, or failure to exercise, a 
special statutory power does not give rise to civil liability unless the act or omission was in the 
circumstances so unreasonable that no authority having the special statutory power in question 
could properly consider the act or omission to be a reasonable exercise of, or failure to exercise, 
its power.

In the case of T & H Fatouros Pty Ltd v Randwick City Council,160 the Council had approved 
works undertaken on a set of stairs which was within the local government area administered 
by the Council. The Council undertook a number of inspections between the time the works 
began and the date of the incident. The court considered that the Council owed a duty of care 
because it had acted so that another relied on it to take care for their safety. Importantly, this 
decision was reversed in the New South Wales Court of Appeal. The trial judge had found that 
the Environmental Planning and Assessment Regulation 1994 (NSW) imposed a duty on the 
Council when issuing fire safety orders to supervise the whole building, not just those matters 
specified in the orders. Therefore, Council had a duty to ensure the safety of the external stairway 
even though it was not mentioned in the orders. On appeal, the court held that by issuing a fire 
safety order, or giving a notice to issue one, a Council does not take over the supervision of the 
whole building with respect to fire safety, any other result would be a disincentive to the Council 
to exercise their discretion to issue fire orders. The court made the following pertinent points:161

 � Courts must be cautious in imposing common law duties of care on statutory authorities.
 � For any duty to arise the measure of control must be significant and special.
 � In determining the quality of reliance sufficient to contribute materially, regard must be had 

to the seriousness of the risk, the likelihood of its occurrence and the vulnerability of the 
persons at risk.

 � An acknowledgment that a stairway is adequate as regards fire safety does not create a 
duty of care.

 � The fundamental elements of control, reliance, and vulnerability on the part of the respondent 
must be considered.

 � The danger constituted by the stairway was obvious to the respondent and could be 
remedied by him.

 � There was no evidence that the respondent had relied upon the council’s conduct.
 � The respondent was not a vulnerable person and was able to protect himself from harm.
 � The failure to prove vulnerability was fatal.

159 Civil Liability Act 2002 (NSW) s 42.
160 (2005) 142 LGERA 271.
161 Randwick City Council v T & H Fatouros Pty Ltd (2007) 155 LGERA 37.
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In Rickard v Allianz Australia Insurance,162 the court considered the meaning of unreasonableness  
under s 43(2) of the CLA (NSW). Having determined that the RTA was in breach of its duty to appropri-
ately position a sign, the court was required to apply the test in s 43A(3). The question posed was 
whether the decision to place a warning sign some distance away from the danger was unreasonable 
or irrational. The court concluded it was, noting that common sense dictated that positioning a 
warning sign so far away from the specific hazard was unlikely to alert a driver to that hazard.

The RTA also sought to rely on s 44 of the CLA (NSW) which provides a public or other authority 
is not liable in proceedings for civil liability to which pt 5 of the CLA (NSW) applies to the extent 
that the liability is based on the failure of the authority to exercise or to consider exercising any 
function of the authority to prohibit or regulate an activity if the authority could not have been 
required to exercise the function in proceedings instituted by the plaintiff. The court held that 
to ‘prohibit or regulate’ an activity as envisaged under the CLA (NSW) did not encompass the 
concept of warning.163 Accordingly, the RTA could not rely on s 44.

The approach outlined in Rickard was adopted by Beech-Jones J in Collins v Clarence Valley Council 
(No 3).164 The plaintiff, injured as a result of a fall from an unsafe bridge she was cycling on, claimed 
damages in negligence from the defendant, who had the care, control and management of the area 
in which the bridge was located. While the claim for damages was ultimately unsuccessful,165 the 
plaintiff successfully overcame s 43A. The court held that if the defendant Council did not propose 
to take some step to repair or rebuild the bridge then it was unreasonable for it to not have at least 
erected a sign. Such a measure was cheap, easy to undertake and likely to reduce the risk of injury 
faced by a significant group of cyclists that traverse the bridge.166

Warren Shire Council v Kuehne167 provides a useful summary relating to the ambit of s 43A of 
the CLA (NSW) and found that the provision protected the Council. This case involved an appeal 
against a finding of the District Court of New South Wales that the Council had been negligent in 
failing to declare a number of dogs dangerous under the Companion Animals Act 1998 (NSW), 
after a young girl had been mauled to death by pig-hunting dogs when she wandered unattended 
onto a neighbour’s property. Whealy JA found that the infrequent nature of complaints about the 
dogs could have been reasonably dealt with, as they in fact were, by approaches being made by 
the council to their owner on occasions when the dogs were roaming the streets. To the extent 
that it could be argued that the Council had failed to act reasonably in seeking a declaration 
that any of the dogs were dangerous, that failure could not, in his Honour’s view, be said to 
be based on unreasonableness ‘of an order sufficient to attract liability under the statute’. This 
indicates that s 43A provides substantial protection to councils and other public authorities when 
exercising particular statutory powers.

A roads authority is not liable in proceedings for civil liability to which this Part applies for harm 
arising from a failure of the authority to carry out road work, or to consider carrying out road work, 
unless at the time of the alleged failure the authority had actual knowledge of the particular risk the 
materialisation of which resulted in the harm.168 The requisite knowledge of a public authority was 
described in North Sydney Council v Roman,169 namely that of actual knowledge of the particular 
risk at or above the level of the officer responsible for undertaking necessary repairs.170 Thus, 
Basten JA held that the section precludes reliance on constructive or imputed knowledge.171

162 (2009) 54 MVR 214.
163 Ibid [327].
164 [2013] NSWSC 1682. Affirmed on appeal Collins v Clarence Valley Council (2015) 91 NSWLR 128.
165 See discussion above in relation to ‘Obvious risk’.
166 [2013] NSWSC 1682 [206]–[207]. 
167 (2012) 188 LGERA 362.
168 Civil Liability Act 2002 (NSW) s 45.
169 (2007) 69 NSWLR 240.
170 Ibid [271] per Basten JA (with whom Bryson JA agreed). Although see McColl JA’s contrary opinion 255.
171 Ibid [272].
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Liability of volunteers and Good Samaritans172

The CLA (NSW) limits or excludes liability for Good Samaritans, food donors and volunteers.

Good Samaritans
A Good Samaritan is defined under the CLA (NSW) as a person who, in good faith and without 
expectation of payment or other reward, comes to the assistance of a person who is apparently 
injured or at risk of being injured.173 

Under s 57, a Good Samaritan is protected from personal civil liability in respect of any act or 
omission done or made by the Good Samaritan in an emergency when assisting a person who is 
apparently injured or at risk of being injured.174 There are however exceptions to this protection.175

Food donors 
Where food is donated in good faith for a charitable or benevolent purpose, with the intention 
that the consumer of the food would not have to pay for the food, and the food was safe to 
consume at the time it left the possession or control of the food donor, the donor is excluded 
from liability for bodily injury.176

Volunteers
In New South Wales, a ‘volunteer’ is a person who does ‘community work’ on a voluntary basis. 
‘Community work’ focuses on the overall activity engaged in by the ‘community organisation’ 
(not the conduct of the volunteer) and is work that is done not for financial gain, but rather for 
charitable, benevolent, philanthropic, educational, cultural or sporting purposes. 

Each jurisdiction (other than the Commonwealth) provides a definition of ‘community organisation’ 
and includes a list of legal entities that can be considered ‘community organisations’.

In New South Wales, volunteers are protected against liability when doing community work in 
good faith. There are however exceptions to this protection.177 

Liability for mental harm178

Part 3 of the CLA (NSW) sets out the extent to which a plaintiff can recover damages resulting 
from psychiatric injury. It essentially replicates much of what the High Court held in deciding 
Tame v State of New South Wales; Annetts v Australian Stations Pty Ltd.179 For more Information 
on these decisions, refer back to the Queensland section in this guide.

The CLA (NSW):

 � precludes the recovery for pure mental harm arising from shock unless the plaintiff witnessed 
at the scene the victim being killed, injured or put in peril, or the plaintiff is a close member 
of the family of the victim;180

 � precludes the recovery of damages for mental harm in the absence of proof of a diagnosed 
recognised psychiatric injury;181 and

172 Civil Liability Act 2002 (NSW) pts 8, 8A and 9 ss 55–66 commenced 20 March 2002.
173 Ibid s 56.
174 Ibid s 57.
175 Ibid s 58.
176 Ibid ss 58A–58C.
177 Ibid ss 63–66.
178 Civil Liability Act 2002 (NSW) pt 3 ss 27–33 commenced 20 March 2002.
179 [2002] 211 CLR 317.
180 Ibid s 30.
181 Ibid s 31.
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 � provides that no duty of care to avoid mental harm is owed ‘. . . unless the defendant ought 
to have foreseen that a person of normal fortitude might, in the circumstances of the case, 
suffer a recognised psychiatric illness if reasonable care were not taken’.182

In order to limit the number of potential claimants seeking damages for pure nervous shock, 
s 30(2) provides that the plaintiff is not entitled to recover damages for pure mental harm unless:

 � the plaintiff witnessed, at the scene, the victim being killed, injured or put in peril; or
 � the plaintiff is a close member of the family of the victim183 who suffers mental harm either 

as a result of witnessing the victim’s plight or later learning of it.184 

It should also be noted that pt 3 of the CLA (NSW) draws a distinction between ‘pure mental 
harm’, namely that is not suffered as a consequence of a personal injury; and ‘consequential 
mental harm’, namely mental harm that is a consequence of a physical injury of another kind.

The decision of Wicks v State Rail Authority of New South Wales185 made four relevant findings 
on the issue of mental harm under the CLA (NSW):

 � The expression ‘being put in peril’ found in ss 30(1) and 30(2)(a) has the meaning that the 
words ordinarily convey. A person is put in peril when put at risk; the person remains in peril 
(is ‘being put in peril’) until the person ceases to be at risk.

 � Section 30 and particularly s 30(2)(a) does not assume that all cases of death, injury or being 
put in peril are events that begin and end in an instant, or even that they are events that 
necessarily occupy only a time that is measured in minutes. Death, injury or being put in 
peril can take place over an extended period.

 � The consequences of the derailment took time to play out. Some aboard the train were 
killed instantly, some injuries were suffered during the process of derailment and others 
during the process of removal. The survivors of the derailment remained in peril until they 
had been rescued and taken to a place of safety.

 � The rescuers at the scene of the derailment witnessed victims of the accident being put 
in peril as a result of the negligence of the respondent, even though the rescuers did not 
witness the derailment.

Lastly, in a departure from the common law, the contributory negligence of a person killed or 
injured as a result of the defendant’s conduct will now result in a corresponding reduction in the 
damages recovered by a person bringing a resultant action for pure mental harm.186 

Intoxication and illegal activity187

Intoxication
Under pt 6, a court cannot award damages to a plaintiff where the plaintiff was intoxicated to the 
extent that the plaintiff’s capacity to exercise reasonable care and skill was impaired at the time 
of the act or omission causing death, injury or damage.188 

182 Civil Liability Act 2002 (NSW) s 32.
183  Close members of the family are defined under s 30(5) to include, apart from the obvious examples, the 

de-facto partner, half and step siblings of the victim.
184  According to the High Court in Annetts, a family member need not be present at the time of the victim’s 

death or injury and thereby directly perceive the event or its aftermath. This point was reinforced in the 
subsequent High Court decision of Gifford v Strang Patrick Stevedoring Pty Ltd (2003) 214 CLR 269.

185 (2010) 241 CLR 60.
186 Civil Liability Act 2002 (NSW) s 30(3).
187 Civil Liability Act 2002 (NSW) pts 6 and 7 (ss 47–54H) commenced 20 March 2002.
188 Ibid s 48.
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Pursuant to s 48 of the CLA (NSW), a reference to a person being intoxicated is a reference to 
a person being under the influence of alcohol or drugs (whether or not taken for a medicinal 
purpose and whether or not lawfully taken). 

However, there is an exception in s 50(2) in circumstances where the court is satisfied that the 
injury was likely to have occurred even if the person had not been intoxicated. Section 50(3) 
provides that if the court is satisfied that the injury would have occurred even if the person had 
not been intoxicated, a presumption of contributory negligence will apply unless the court is 
satisfied that the person’s intoxication did not contribute in any way to the cause of the death, 
injury or damage.

If the court is satisfied that the injury is likely to have occurred even if the person had not been 
intoxicated, there is a presumption of contributory negligence of at least 25% unless the court 
is satisfied the person’s intoxication did not in any way contribute to the cause of death, injury 
or damage. 

A further exception to the rule is made under s 50(5) in circumstances where the court is satisfied 
that the intoxication was not self-induced.

Illegal activity
Pursuant to s 54(1) of the CLA (NSW), a court must not award damages in a claim to which the 
CLA (NSW) applies if the death or injury to the plaintiff occurred at the time of or following conduct 
by the plaintiff which constitutes a serious offence and that conduct contributed materially to the 
death, injury or damage, or to the risk of death, injury or damage.

For s 54 to apply it is not necessary for the plaintiff to have been convicted of an offence or to 
have been sentenced to imprisonment. Moreover, the commission of a serious offence need only 
be proven on the balance of probabilities.

Under pt 7 of the CLA (NSW) a person does not incur liability arising from conduct carried out 
in self defence if the conduct to which the person was responding was unlawful or would have 
been unlawful had the person carrying out the conduct not been suffering from a mental illness.

Part 1 of the CLA (NSW)) excludes the application of the CLA (NSW) in relation to an intentional 
act that is done with intent to cause injury or death or sexual assault or other sexual misconduct 
apart from the provisions relating to interest on damages and pt 7 relating to self defence and 
recovery by criminals.

Contributory negligence189

A plaintiff’s damages must be reduced to account for the personal degree of liability attributed to 
their injuries. Section 5R of the CLA (NSW) provides that the principles which apply to determining 
whether a person has been negligent also apply in determining whether a plaintiff has been 
contributory negligent in failing to take precautions against the risk of that harm. 

In accordance with s 5S, the court has the power to reduce damages by up to 100% for 
contributory negligence if the court thinks it just and equitable to do so; and in such circumstances 
the claim will be defeated.

Section 5T also provides that a claim brought under the Compensation to Relatives Act 1897 
(NSW) may also be reduced for contributory negligence on the part of the deceased.

189 Civil Liability Act 2002 (NSW) pt 1A, div 8 ss 5R–5T commenced 20 March 2002.
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It is important to note that contributory negligence is a concept that will turn on the facts of each 
case. Despite being an objective test, what is considered negligent conduct on the part of a 
plaintiff in respect of the cause of his or her own injuries will be entirely circumstantial. However, 
there are guiding principles that courts rely upon in assessing a plaintiff’s conduct.

Any conclusion of contributory negligence on the part of the plaintiff will result in an apportionment 
of liability.190 The approach of the court is therefore twofold; firstly to determine that negligence on 
the part of the plaintiff occurred, and secondly to attribute a value or weight to such negligence, 
usually expressed as a percentage. In apportioning liability, it is important to note that appellate 
courts will not interfere with a trial judge’s apportionment in the absence of some demonstrated 
error of principle or of fact or unless the apportionment is plainly wrong.191

The case of Jones v Dapto Leagues Club Limited192 is one of a long line of judicial considerations 
of contributory negligence in accidents involving intoxication of a plaintiff.193 The plaintiff, whilst 
drinking and playing pool at his local leagues club, stuck his fingers into an empty (and readily 
accessible) light socket forming part of ornamental lighting on a barrier near the pool table. 
The plaintiff believed the power to be turned off, having earlier witnessed this. The power had 
been restored by a staff member of the club, and the plaintiff suffered electric shock, burns and 
subsequently post-traumatic stress disorder.

The court considered the plaintiff’s actions in the context of what was deliberate or accidental. 
As no one was aware that the power had been restored, on appeal, the court considered that, in 
the circumstances, the plaintiff had not been negligent.

However, characterising conduct as merely accidental does not necessarily escape a finding of 
contributory negligence.194 Conversely, an instance of momentary inattention in the context of a 
failure to keep a proper lookout has been held to be a departure from the standard of care one 
ought exercise.195 

The decision of Sheldrick v State of New South Wales196 is notable in respect to the objective test 
to be applied in characterising the plaintiff’s conduct. In this case, the plaintiff’s inexperience in 
cycling did not impact on the assessment of the standard of care to be expected by a reasonable 
person of his age. A plaintiff’s degree of experience is therefore not a circumstance imposed 
upon the ‘reasonable person’ test.

However, as the standard of care required of a person who has suffered harm is that ‘of a 
reasonable person in the position of that person’, courts have assessed the physical and mental 
capabilities of that particular person. In the case of Smith, the plaintiff was an elderly and poor 
sighted pedestrian who took a shortcut across the road and was hit by a car. The court reduced 
the contributory negligence attributed to the plaintiff by reference to her physical capabilities.

190  See ‘Proportionate liability’. In considering apportionment, it is common place for courts to be guided by 
the leading authority of Podrebersek v Australian Iron & Steel Pty Ltd (1985) 59 ALJR 492 494.

191  Podrebersek v Australian Iron & Steel Pty Ltd (1985) 59 ALR 529, 532; 59 ALJR 492, 494. For a recent 
application of this principle, see Marien v Gardiner; Marien v HJ Heinz Company Australia Ltd (2013) 66 
MVR 1, 13-14.

192 [2008] NSWCA 32.
193 It is of value to refer also to the section ‘Intoxication and Illegal Activity’.
194 Sheldrick v State of New South Wales [2007] NSWCA 105.
195 Boral Bricks Pty Ltd v Cosmidis (No 2) (2014) 86 NSWLR 393.
196 [2007] NSWCA 105.
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The onus is on the defendant to show that the plaintiff’s actions are a causative factor of the 
incident resulting in the injury.197 Mere inadvertence may not be sufficient to prove contributory 
negligence.198

Proportionate liability199

The proportionate liability provisions in the CLA (NSW) apply to incidents occurring on or after 
26 July 2004.200

Pursuant to the CLA (NSW), an apportionable claim is defined as a claim for economic loss or 
damage to property in an action for damages (whether in contract, tort or otherwise) arising from 
a failure to take reasonable care.201 

The provisions also apply to a claim for economic loss or damage to property in an action for 
damages under s 42 of the Fair Trading Act 1987 (NSW) or s 18 of the Australian Consumer Law 
2010 (Cth), where applicable.202 The provisions will not however apply to claims arising out of 
personal injury.203 

A ‘concurrent wrongdoer’ is defined in s 34 as a person who is one of two or more persons 
whose acts or omissions caused, independently of each other or jointly, the damage or loss that 
is the subject of the claim. 

With respect to apportionable claims, the liability of a defendant, who is a concurrent wrongdoer 
in relation to that claim, is limited to an amount reflecting that proportion of the damage or loss 
claimed that the court considers just, having regard to the extent of the defendant’s responsibility 
for the damage or loss.204

Importantly, if the proceedings involve both an apportionable claim and a claim that is not an 
apportionable claim, then liability for the non-apportionable part of the claim is to be determined 
in accordance with ordinary applicable legal rules.205 Therefore, the principle of joint and several 
liability still applies to non-apportionable parts of a plaintiff’s claim.

In the decision of Ucak v Avante Developments Pty Ltd,206 Hammerschlag J provided guidance 
for defendants intending to plead and rely on proportionate liability provisions. It was held that a 
defendant, pleading and relying on proportionate liability, must plead and rely upon the material 
facts pertaining to the causes of action by which it is alleged the claim is an ‘apportionable claim’. 
Put simply, if a defendant intends to allege that other concurrent wrongdoers either caused or 
contributed to the plaintiff’s loss, the defendant must allege the relevant facts which caused the 
defendant to make these assertions.

197  Port Kembla Coal Terminal Ltd v Braverus Maritime Inc (2004) 140 FCR 445; Nominal Defendant v 
Rooskov (2012) 60 MVR 350.

198  Bankstown Foundry Pty Ltd v Braistina (1996) 160 CLR 301, 310; Sungravure Pty Ltd v Meani (1964) 110 
CLR 24, 37; J Blackwood & Son v Skilled Engineering Ltd [2008] NSWCA 142.

199  Civil Liability Act 2002 (NSW) pt 4 ss 34–39 commenced 20 March 2002, s 34(1)(b) removed and 
substituted 1 January 2011

200 Civil Liability Regulation 2009 (NSW) reg 5.
201 Civil Liability Act 2002 (NSW) s 34(1).
202 Ibid s 34(1)(b).
203 Ibid s 34(3).
204 Ibid s 35(1).
205 Ibid s 35(2).
206 [2007] NSWSC 367.
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When apportioning responsibility for a claim, a court is to exclude that proportion of the 
damage caused by the plaintiff’s own contributory negligence,207 and may also have regard to 
comparative responsibility of any concurrent wrongdoer whether or not the wrongdoer is a party 
to the proceedings.208

The recent High Court decision of Hunt and Hunt Lawyers v Mitchell Morgan Nominees Pty Ltd209 
has provided some discussion as to the purpose of proportionate liability legislation.

Finally, concurrent wrongdoers have a duty to assist the plaintiff in identifying other concurrent 
wrongdoers, including providing in writing, as soon as practicable, notice of the identity of the 
other wrongdoer and the circumstances which make the other person a concurrent wrongdoer 
under the claim.210 The failure to do so can have adverse cost consequences for the concurrent 
wrongdoer.211 

Vicarious liability
New South Wales has not introduced any legislative reforms dealing with the concept of vicarious 
liability. 

At common law an employer can be found vicariously liable for a wrongful, unauthorised or 
negligent act of an employee which is carried out in the course of his or her employment and 
is so closely connected with an authorised act that it may be regarded as a mode of doing the 
authorised act. This principle was endorsed in the High Court case of New South Wales v Lepore; 
Samin v Queensland; Rich v Queensland212 in which three appeals were held simultaneously. 

An employer will not always be held responsible for the actions of his or her employees.213 
The CLA (NSW) must be closely connected with his or her employment for vicarious liability to 
attach. Therefore, whether an employer will be held vicariously liable for the actions of his or her 
employee will depend upon the specific facts in each case.

In New South Wales v Lepore; Samin v Queensland; Rich v Queensland was applied in Sweeney v 
Boylan Nominees Pty Ltd.214 In that case the appellant was injured when the door of a refrigerator 
fixed by a third party contractor fell off and hit her. The appellant argued the respondent was 
vicariously liable for the conduct of the contractor. The court said the proposition underpinning 
the appellant’s argument, that if one person ‘represents’ a second, then the second person is 
vicariously liable for the conduct of the first, is so general that it goes well beyond the bounds 
set in previous cases by notions of control or notions of course of employment. The distinction 
between independent contractors and employees has been critical to defining the ambit of 
vicarious liability. The view that the distinction should be abandoned in favour of a wider principle 
has not been accepted by a majority of the High Court of Australia.

In Webster v Coles Myer Limited; Thompson v Coles Myer Limited,215 the plaintiffs claimed the 
defendant was vicariously liable for the actions of its employee where that employee falsely 
and maliciously identified the plaintiffs as credit card fraudsters to the police. The court cited 
with approval the finding of Gummow and Hayne JJ in Lepore that vicarious liability will be 
established where:

207 Civil Liability Act 2002 s 35(3)(a).
208 Ibid s 35(3)(b).
209 (2013) 247 CLR 613. 
210 Civil Liability Act 2002 s 35A.
211 Ibid s 35A(2).
212 (2003) 212 CLR 511.
213 Ibid.
214 (2006) 266 CLR 161.
215 (2009) 9 DCLR (NSW) 123.
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‘. . . the conduct of which complaint is made was done in the ostensible pursuit of the 
employer’s business or the apparent execution of the authority which the employer held 
out the employee as having’.216

The court heard evidence on the system employed by the defendant for reporting potential 
criminal conduct and found that its employees’ vigilance and duty to report suspicious or 
dishonest conduct to the police was an integral part of that system. With this in mind, the 
defendant was found vicariously liable for the conduct of its employee. This decision was later 
affirmed by the New South Wales Court of Appeal.217

Withyman v State of New South Wales218 concerned a claim for vicarious liability where a 
special care school teacher engaged in a sexual relationship with one of her pupils. The 
student successfully claimed damages against the teacher for psychological harm and damage 
caused by her termination of this sexual relationship, but unsuccessfully argued the State was 
vicariously liable for the misconduct. On appeal, the plaintiff argued that, applying Lepore, there 
was a sufficient connection between the teacher’s misconduct and her employment because the 
intimacy and vulnerability inhering in such student/teacher relationships created a risk of sexual 
activity. The New South Wales Court of Appeal (Allsop P, Meagher and Ward JJA agreeing) 
rejected this argument, holding that the emotional vulnerability of special care pupils does not 
create a new ambit of risk of sexual activity. As such, there was an insufficient nexus to justify 
the imposition of liability on the State for the teacher’s out of character, sexual misconduct.219

A similar line of reasoning was applied in Zakka v Elias.220 The plaintiff claimed that the 
employer solicitor was vicariously liable for the professional negligence of its employee solicitor 
who was found to have breached her duty of care in respect of legal advice given for loan 
transactions entered into by the plaintiff. In circumstances where the plaintiff approached the 
employee personally and not the firm, the employee’s conduct was not authorised to be done 
as an employed solicitor of the firm. The employer therefore had done nothing to position the 
employee with respect to the plaintiff to commit the wrongful act, other than to employ her as 
a solicitor. Instead, the employee ‘engaged in a frolic of her own or at her own whim’.221 The 
New South Wales Court of Appeal (Ward JA, Emmett JA and Tobias AJA agreeing) held there 
was an insufficient connection between the employee solicitor’s unauthorised conduct and her 
employment to invoke the doctrine of vicarious liability as explained in Lepore and Withyman.

Non-delegable duties222

The term ‘non-delegable duty’ is somewhat misleading. It does not mean a party owing a duty 
of care cannot delegate the task to a third party, but rather that the liability for breach of a duty 
to take reasonable care cannot be delegated. As such, there is a duty to ensure that reasonable 
care is taken. Therefore, if a third party to whom a task has been entrusted fails to exercise 
reasonable care, the non-delegable duty will have been breached.

The categories of non-delegable duties continue to evolve. The courts have struggled, however, 
to clearly define the parameters required to justify the existence of a non-delegable duty of care. 
The known criteria include the superior capacity of the defendant to bear the risk of the mishap, 
the special obligation which it is proper to attach to extra-hazardous activities, and the special 
dependence or vulnerability of the person to whom the duty is owed.223

216 Ibid [236].
217 [2009] NSWCA 299.
218 [2013] NSWCA 10.
219 Ibid [143].
220 [2013] NSWCA 119.
221 Ibid [142].
222 Civil Liability Act 2002 (NSW) pt 1A div 7 s 5Q.
223 Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
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Common relationships in which non-delegable duties exist include:

 � employer and employee;224

 � host employer and contractor;225

 � school and student;226

 � hospital and patient;227 and
 � owner of premises and licensee.228

Apology229

An apology is defined as:

‘an expression of sympathy or regret, or of a general sense of benevolence or 
compassion, in connection with any matter whether or not the apology admits or 
implies an admission of fault in connection with the matter’.

The Supreme Court of New South Wales distinguished an expression of regret from an apology in 
the case of David Michael Wilson v Nilepac Pty Ltd t/as Vision Personal Training (Crows Nest).230 
In that case, a personal trainer was being sued by his client for an injury sustained during a 
training session. The plaintiff placed reliance on two statements made by the defendant after 
having suffered his injury that he ‘shouldn’t have started [him] off so hard’ and ‘we should have 
done more core strengthening exercises first’. The court construed these statements as being 
mere expressions of regret and not admissions of breach of the legal standard of care.231

An apology in connection with any matter alleged to have been caused by a person does not 
constitute an admission of liability by the person in connection with that matter and will not be 
relevant to the determination of fault or liability. Evidence of an apology is not admissible in a 
court hearing as evidence of fault or liability (other than categories of civil liability excluded by 
s 3B of the CLA (NSW)).

For High Court guidance on the distinction between admissions and apologies, see Dovuro Pty 
Ltd v Wilkins.232

Limitation periods233 

New South Wales has not legislated to change the limitation period in personal injury actions 
(apart from survivorship action and compensation to relatives’ actions) which remains three 
years from the date on which the cause of action first accrues to the plaintiff or to a person 
through whom the plaintiff claims.234 However, the Limitation Act 1969 (NSW) does not apply to 
death or personal injury caused by the fault of the owner or driver of a motor vehicle in the use 
or operation of the vehicle.235

224 Kondis v State Transport Authority (1984) 154 CLR 672.
225  TNT Australia Pty Ltd v Christie & 2 Ors; Crown Equipment Pty Ltd v Christie & 2 Ors; Manpower Services 

(Aust) Pty Ltd v Christie & 2 Ors [2003] NSWCA 47.
226 Commonwealth v Introvigne (1982) 150 CLR 258.
227 Samios v Repatriation Commission [1960] WAR 219.
228 Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520.
229 Civil Liability Act 2002 (NSW) pt 10 ss 67–69.
230 [2009] NSWSC 1365.
231  It should be noted that this decision was overturned on appeal (Wilson v Nilepac Pty Ltd (t/as Vision 

Personal Training) (Crows Nest) [2011] NSWCA 63), however the trial judge’s findings in relation to these 
comments were left undisturbed.

232 (2003) 215 CLR 317.
233 Limitation Act 1969 (NSW). 
234 Ibid s 18A; compare general limitation of six years.
235 Motor Accidents Compensation Act 1999 (NSW) s 109.



AUSTRALIAN CIVIL LIABILITY GUIDE 10TH EDITION

46 www.carternewell.com

A plaintiff is able to extend the limitation period should a plaintiff be able to point to a ‘fact of 
material and decisive character’ that was not within the knowledge of the applicant until after 
expiration of the limitation period.236

In survivorship actions and compensation to relatives’ actions, the limitation provisions applying 
to negligence actions involving personal injury or death are as follows:237

 � the period starting three years from when the cause of action is discoverable, or 12 years 
starting from the occurrence that gives rise to the claim, whichever expires first;

 � the 12 year period may be extended at the discretion of the court but not beyond three 
years after the cause of action is discoverable;

 � the suspension of a limitation period during incapacity will not apply to a child who has 
a capable parent or guardian and discoverability of a cause of action by a minor will be 
assessed according to the knowledge of the parent or guardian;

 � for actions by minors injured by a parent or guardian or close associate of their parent or 
guardian, the applicable limitation period will not start running until the person turns 25 
years of age; and

 � where the failure to bring an action on behalf of a minor was due to an irrational decision 
by a parent or guardian of the minor, a court will be able to extend a limitation period by up 
to one year.238

In relation to defamation, an action for defamation is not maintainable if brought after the end of 
a limitation period of one year running from the date of the publication of the matter complained 
of.239 

However, a person claiming to have a cause of action for defamation may apply to the court for 
an order extending the limitation period for the cause of action under s 56A Limitation Act 1969 
(NSW).240

Damages Awards

Awards of damages in personal injuries claims in New South Wales are regulated by the CLA 
(NSW). 

Non-Economic Loss (general damages)241

The CLA (NSW) provides that no allowance is to be made in respect of non-economic loss 
unless the severity of the loss is equal to or greater than 15% of a most extreme case. 

Where the severity of the non-economic loss is equal to or greater than 15% of the most extreme 
case, the allowance for general damages is to be calculated by the court with reference to s 16(3) 
of the CLA (NSW). The operation of this scale was illustrated recently in Berkeley Challenge Pty 
Ltd v Howarth.242 In assessing non-economic loss for the respondent who was injured during 
work Basten JA stated that:

236 Limitation Act 1969 (NSW) s 58.
237 Ibid.
238 Ibid s 62D.
239 Ibid s 14B.
240  If a court is satisfied that it was not reasonable in the circumstances for the plaintiff to have 

commenced an action in relation to the matter complained of within one year from the date of the 
publication, then the court must extend the limitation period mentioned in s 14B to a period of up to 
three years running from the date of the publication.

241 Civil Liability Act 2002 (NSW) ss 16–17A.
242 [2013] NSWCA 370.
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‘damages for non-economic loss are required to be assessed as a proportion of a most 
extreme case: Civil Liability Act 2002 (NSW), s 16. Non-economic loss assessed at less 
than 15% of such a case cannot be compensated: s 16(1). An assessment between 15% 
and 33% gives rise to an award on a scale increasing from 1% to 33% of the prescribed 
maximum amount. The trial judge assessed the severity at 33% of a most extreme 
case, thus permitting an award of 33% of the maximum amount, being $171,500. The  
appellant submitted that this assessment of severity was disproportionate and that the 
proper figure should have been in the order of 25%. Because of the tapered scale, the 
result of such a variation has a disproportionate effect on the award. An assessment 
of severity as 25% of a most extreme case will give rise to an award of $33,780, being 
a reduction of $137,720. Thus, the effect of the taper is that a variation from 33% of a 
most extreme case to 25% gives rise to an 80% reduction in an award.’

Depending on the severity of the loss, the amount allowed for general damages is calculated as 
a percentage of the maximum amount, which is currently capped at $594,000.00 (effective from 
1 October 2015). The maximum amount allowable for general damages is gazetted each year 
prior to 1 October. 

Economic loss243

A person is restricted to claiming damages for economic loss (both past and future). The court is 
to disregard the claimant’s gross weekly earnings to the extent that they exceed an amount that 
is three times the average weekly earnings at the date of the award.244

The court is not to award damages for future economic loss unless it is satisfied that the 
assumptions about future economic earning capacity or other events on which the award is to 
be based accord with the claimant’s most likely future circumstances but for the injury. The court 
is required to state the assumptions on which the award is based. If the court makes an award 
for future economic loss, it must reduce the award by reference to the percentage possibility that 
the events might have occurred but for the injury.

When assessing damages for future economic loss, the court is also to apply a prescribed 
discount rate of 5% (if no discount rate is otherwise prescribed by the Regulation) to the 
present day value of that future economic loss. Superannuation is to be allowed at the minimum 
percentage required by law to be paid as employer superannuation contributions. In cases 
involving consequential mental harm, the CLA (NSW) states the court is not to award damages 
unless the harm consists of a recognised psychiatric illness.245 Similarly, the CLA (NSW) states 
that damages for economic loss are not to be awarded where the conduct of a mentally ill 
plaintiff constituting a serious offence results in the loss.246

There are some circumstances where the court will allow a buffer for economic loss awards. For 
example in the case of Pollard v Baulderstone Hornibrook Engineering Pty Ltd,247 the court held 
that an award of a buffer is appropriate when ‘the impact of the injury upon the economic benefit 
from exercising earning capacity after injury is difficult to determine’.248

243 Civil Liability Act 2002 (NSW) pt 2 div 2 ss 12–15C, pt 3 ss 27–33 and pt 7 ss 51–54A.
244 Ibid s 12(2).
245 Ibid pt 3.
246  A serious offence is an offence punishable by imprisonment for six months or more. Civil Liability Act 

2002 (NSW) pt 7. 
247 (2008) Aust Torts Reports 81-949.
248 Ibid [84].



AUSTRALIAN CIVIL LIABILITY GUIDE 10TH EDITION

48 www.carternewell.com

The court must not award a claimant future economic loss unless they are satisfied the claimant 
assumptions about future earning capacity on which the award is to be based, accords with the 
most likely future circumstances but for the injury.249 This was considered by McClellan AJA in 
MacArthur District Motorcycle Sportsmen Inc v Ardizzone250 and Penrith City Council v Parks:251 

‘the court must determine the “most likely future circumstances” of a claimant “but 
for the injury”. This requires the court to assess matters such as the prospects of a 
claimant gaining or remaining in employment, and for what period and also determine 
the rate at which he or she may earn during that employment; these are “assumptions 
about future or other events”. Secondly, the court must make an adjustment to any 
award by reference to “the percentage possibility that the events might have occurred 
but for the injury”. Thirdly, the assumption and percentage must be stated.’252 

Gratuitous care253

Gratuitous attendant care
Damages for gratuitous attendant care are the equivalent of the damages formerly known as 
Griffiths v Kerkemeyer254 damages under common law. Damages for gratuitous attendant care 
are not to be awarded to a plaintiff unless there is reasonable need for the services, the need has 
arisen solely because of the injury and the care would not have been provided but for the injury. 
Further the care needs to have been (or will be) provided for at least six hours per week and for 
six months.

The provision of gratuitous assistant care was considered in the case of Harrison v Melhem.255 
In that case, Spigelman J considered the threshold provision contained in the CLA (NSW) and 
held that ‘when either threshold in s 15(3) is satisfied, recovery for gratuitous services is open 
to be awarded’.256 His Honour found that the fact that for the purposes of calculating this head 
of damage, it is divided into two periods (before trial and in the future), does not require the 
threshold to be applied to each period. Once either threshold is satisfied, the plaintiff may 
recover damages for gratuitous services, subject to the other provisions of s 15 of the CLA 
(NSW). Therefore, a claimant is not required to need future care for at least six hours per day for 
at least six months if they have already received this amount of care.

Where the amount of care required exceeds 40 hours per week, damages must not exceed the 
amount estimated by the Australian Statistician per week comprising the average weekly total 
earnings of all employees in New South Wales.257 Where the amount of care is less than 40 hours 
per week, the amount allowed must not exceed the amount calculated at an hourly rate of one-
fortieth of the amount per week comprising the average weekly total earnings of all employees 
in New South Wales.258

Loss of capacity to provide domestic services
The CLA (NSW) also provides for damages for loss of capacity to care for others. This is the 
equivalent of the damages formerly known as Sullivan v Gordon259 damages. Damages may be 
awarded where the court is satisfied of the loss of the claimant’s capacity to provide gratuitous  

249 Civil Liability Act 2002 (NSW) s 13.
250 [2004] NSWCA 145.
251 [2004] NSWCA 201.
252 Ibid [51].
253 Civil Liability Act 2002 (NSW) pt 2 div 2 ss 15–15C.
254 (1977) 15 ALR 387.
255 (2008) Aust Torts Reports 81-951.
256 Ibid [20].
257 Civil Liability Act 2002 (NSW) s 15(4).
258 Ibid s 15(5).
259 (1999) 47 NSWLR 319.
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domestic services and where the claimant provided domestic services to those dependants  
before the time that the liability in respect of the claim is made arose; and the claimant’s 
dependants were not (or will not be) capable of performing the services themselves by reason of 
their age or physical or mental incapacity. The minimum requirements for this entitlement mirror 
that for gratuitous attendant care: the care must be required for six hours per week for six months. 

However, if the dependant to whom the services were to be provided has recovered damages 
in respect of that loss, no allowance is to be made. Similarly, if the claimant has recovered 
damages by reason of the claimant’s loss of capacity to provide gratuitous domestic services, 
another person may not recover damages by reason of the claimant’s loss of capacity to provide 
the services to that person.

In Harrison v Melhem260 the court contrasted s 15B with s 15. The court determined that s 15B 
was entirely unambiguous in its application in that it required both the intensity (six hours per 
week) and duration (six consecutive months) threshold be met before damages under this head 
could be awarded, whereas s 15 (although similarly worded) allowed for either threshold to be 
met before damages for gratuitous services could be recovered.

Interest rate and discount rate
The court cannot order the payment of interest on damages awarded for non-economic 
loss, gratuitous attendant care services or loss of a claimant’s capacity to provide gratuitous 
domestic services to the claimant’s dependants.261 On all other past losses the interest rate is to 
be equivalent to the Commonwealth Government 10 year benchmark bond rate as at the date of 
the determination of the damages. 262

The prescribed discount rate is a discount rate of the percentage prescribed by regulations or, if 
no percentage is prescribed, a discount rate of 5% is applicable.263 

Exemplary, punitive or aggravated damages264

In cases involving personal injury claims where the act or omission that caused the injury or 
death was negligence, an award of punitive, exemplary or aggravated damages cannot be made.

Legal costs
If the amount recovered on a claim for personal injury damages does not exceed $100,000, the 
maximum costs for legal services provided to a party in connection with the claim are fixed as 
follows:

 � in the case of legal services provided to a plaintiff, maximum costs are fixed at 20% of the 
amount recovered or $10,000, whichever is greater; or

 � in the case of legal services provided to a defendant, maximum costs are fixed at 20% of 
the amount sought to be recovered by the plaintiff or $10,000, whichever is greater.265

Where the matter has proceeded to a District Court trial after a failed arbitration, and damages 
are less than $100,000 the recoverable costs are increased:

 � in the case of legal services provided to the plaintiff, an additional amount of 15% of the 
amount recovered or $7,500 whichever is greater; or

260 (2008) Aust Torts Reports 81-951.
261 Civil Liability Act 2002 (NSW) pt 2 div 4 s 18 (1).
262 Ibid pt 2 div 4 s 18(4).
263 Ibid pt 2 div 2 s 14(2).
264 Ibid pt 2 div 6 s 21.
265 Legal Profession Uniform Law Application Act 2014 (NSW) sch 1 s 2(1).
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 � in the case of legal services provided to the defendant an additional 15% of the amount 
sought or $7,500, whichever is greater.266

Where a decision of the District Court in respect of a claim is the subject of an appeal, the 
maximum costs for legal services provided to the respondent to the appeal are increased by 
the additional amounts above, or two times the additional amount if subclause (2) (above) also 
applies to legal services provided to the respondent.267

In the case of legal services provided to a plaintiff in connection with a claim for personal 
injury damages, that is eligible to be satisfied from a victim trust fund, the maximum costs are 
determined as follows:268

Amount recovered Maximum costs (whichever is greater)

Not exceeding $100,000 20% of amount recovered or $10,000

Exceeding $100,000 but not exceeding 
$250,000

18% of amount recovered or $20,000

Exceeding $250,000 but not exceeding 
$500,000

16% of amount recovered or $45,000

Exceeding $500,000 15% of amount recovered or $80,000

266 Legal Profession Uniform Law Application Act 2014 (NSW) sch 1 s 3(2) and 3(4).
267 Ibid sch 1 s 3(3) and 3(4).
268 Civil Liability Act 2002 (NSW) s 26U.



Victoria



AUSTRALIAN CIVIL LIABILITY GUIDE 10TH EDITION

52 www.carternewell.com

The Wrongs Act 1958 (Vic) (Wrongs Act) applies to claims for damages for personal injury 
resulting from negligence, breach of contract or other causes of action. It does not apply to 
actions resulting from motor vehicle accidents, workers compensation, dust related diseases 
and smoking, where various emergency services legislation applies and where other discrete 
legislation applies for damages. 

The Transport Accident Act 1986 (Vic) applies to motor vehicle injuries and the Workplace Injury 
Rehabilitation and Compensation Act 2013 (Vic) apply to workplace injuries.

Procedure269

The Civil Procedure Act 2010 (Vic) (Civil Procedure Act) applies to all court proceedings in 
Victoria with exceptions for some types of actions.270

Statement of Claim Notice of Appearance
10 Days

Reply to Defence
30 days from service of defence

Defence
30 days from service of statement of claim

Notice of Discovery
Close of pleadings

Mediation
42 days after service of Notice of Discovery

Pre-trial Conference Interrogatories

Mediation Trial

The Civil Procedure Act initially included pre-court procedures which required parties 
take reasonable steps to resolve the dispute and to clarify the issues in dispute before 
the commencement of proceedings. This would have required the parties to exchange all 
correspondence, information and documents critical to the resolution of the dispute and to 
consider all options for resolving the dispute such as alternative dispute resolution. These 
procedures were removed before they came into force with the principal concern it would 
increase the costs of litigation.

The Supreme Court (General Civil Procedure) Rules 2015 (Vic) provides mechanisms to allow 
parties to receive disclosure from prospective parties. 

269 Civil Procedure Act 2010 (Vic) as amended 12 May 2016.
270 For a complete list of exceptions see s 4(2) of the Wrongs Act.
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Notwithstanding the removal of the pre-court procedures, the Civil Procedure Act introduced 
‘overarching obligations’ that apply to any person who is party to a proceeding, a legal practitioner, 
a law firm or a person providing financial assistance or who has direct or indirect control over the 
proceeding (for example, an insurance company).271 These obligations include a paramount duty 
to the court to further the administration of justice. Other requirements include obligations to act 
honestly, to use reasonable endeavours to resolve the dispute, minimise delay, narrow the issues 
in dispute and ensure costs are reasonable.272

When corresponding with other parties prior to the institution of proceedings, a party can refer 
to the overarching obligations to place pressure on those parties to disclose documents and 
narrow the issues in dispute, which can increase the chances of resolving the matter before 
proceedings are instituted.

If the matter cannot be resolved and proceedings are commenced, that is done so by way of writ 
and statement of claim filed in Magistrates Court, County Court or Supreme Court of Victoria. 
Defendants generally have 10 days to file a notice of appearance and a further 30 days to file a 
defence. 

The Law of Negligence – Scope of Duty of Care273

The Wrongs Act274 provides that a person is not negligent unless the risk was foreseeable, not 
insignificant and, in the circumstances, a reasonable person in the person’s position would have 
taken those precautions. 

When considering liability, the court must take into consideration the probability and seriousness 
of the harm, the burden of taking precautions and the social utility of the activity which creates 
the harm. 

The fact a risk of harm could have been avoided by doing something in a different way or the 
subsequent taking of action that would have (had it happened earlier) avoided the risk of harm, 
do not themselves effect liability or amount to an admission of liability in relation to a risk.

The significant body of common law that has developed around the law of negligence is still 
applicable, so long as it is not inconsistent with the Wrongs Act.

Causation275

Once it is established that a defendant owes a duty of care and that duty has been breached, the 
plaintiff must prove that the breach of duty was causative of his or her injuries in order to succeed 
in a claim for damages.

In order to prove causation, there must be factual causation (the defendant’s negligence was a 
necessary condition of the harm) and the harm which the plaintiff has suffered must fall within 
the scope of the defendant’s legal responsibility. The second consideration (scope) requires the 
court to consider whether or not and why the responsibility for the harm rests with the defendant. 

The plaintiff bears the onus of proof in relation to establishing causation.

A more detailed discussion of case law relating to causation is discussed in the Queensland and 
New South Wales sections of this guide. 

271 Civil Procedure Act 2010 (Vic) s 10.
272 For a complete list of all the Overarching Obligations see Civil Procedure Act 2010 (Vic) ss 16–26.
273 Wrongs Act 1958 (Vic) ss 48–49.
274 Ibid s 48.
275 Ibid ss 51–52.
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Obvious risk276

An ‘obvious risk’ is a risk that, in the circumstances, would have been obvious to a reasonable 
person in the position of the plaintiff, even if it has a low probability of occurring or is not 
prominent, conspicuous or physically observable. In considering what would have been 
obvious to a reasonable person in the same position as the plaintiff, the plaintiff’s age, personal 
characteristics and expertise are important factors in establishing sufficient maturity for a plaintiff 
to exercise his or her own judgment and fully appreciate any risk.

Given the similar wording of provisions in New South Wales and Queensland, cases determined 
pursuant to those provisions as well as the decisions of Dederer v Roads and Traffic Authority 
and Anor277; Doubleday & Anor v Kelly278 and Leyden v Caboolture Shire Council279 are relevant 
to considering the application of the provisions in Victoria.

Unlike other jurisdictions, Victoria has not enacted express provisions removing the duty to warn 
of an obvious risk. However, s 54 of the Wrongs Act provides that, where a defendant raises 
the common law defence of voluntary assumption of risk, a plaintiff is presumed to have been 
aware of the risk of harm if it was an obvious risk, unless the plaintiff proves on the balance of 
probabilities that he or she was not aware of the risk. Whilst an objective test is used to determine 
the obviousness of a risk under s 53, any attempt by a plaintiff to rebut the presumption of 
an awareness is based on a subjective test taking into account the plaintiff’s knowledge and 
appreciation at the relevant time and any implied agreement from the conduct of the plaintiff.280

An example of the application of the ‘obvious risk’ provisions of the Act is the case of Chandley 
v Roberts.281 In that decision, the plaintiff, a subcontractor, fell four metres from scaffolding and 
suffered severe injuries. The plaintiff claimed that the defendant, the principal contractor, was 
negligent because he failed to secure the ladder holding the scaffolding as he usually would, 
according to their established system of work. The defendant pleaded that the ladder presented an 
obvious risk. The court found the risk was not obvious because, although it would have been easy 
for the plaintiff to check whether a chock had been nailed to the floor to stabilise the ladder, the two 
men had been working together for 25 years and, according to usual practice, it was the defendant 
who took that safety precaution and the plaintiff was not in the habit of checking that it was secure.

Dangerous recreational activities and exclusion clauses282

Victoria has not enacted any provisions dealing specifically with obvious risk in relation to dangerous 
recreational activities, although the general provisions relating to obvious risk will apply.283

Section 22 of the Australian Consumer Law and Fair Trading Act 2012 (Vic) is relevant to dangerous 
recreational activities and exclusions clauses. That provision provides that the term of a contract 
for recreational services that excludes, restricts or modifies liability is allowed but the term must 
relate only to death or personal injury only (and not, for example, to property damage), it must 
be in the prescribed form and must be brought to the attention of the purchaser of the services 
prior to their supply. 

The exclusion of liability does not apply to a death or injury caused by a failure to comply with a 
guarantee under the Australian Consumer Law, an act or omission done with reckless disregard 
of the consequences of the act or omission.

276 Ibid ss 53–56.
277 [2005] Aust Torts Reports 81–792; [2005] NSWSC 185.
278 [2005] NSWCA 151.
279 [2007] QCA 134.
280  Paltidis v The State Council of the Young Men’s Christian Association of Victoria (2006) Aust Torts  

Reports 81–850.
281 [2005] VSCA 273.
282 Australian Consumer Law and Fair Trading Act 2012 (Vic) s 22.
283 See Wrongs Act 1958 (Vic) ss 53–56.
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Liability of professionals284

Section 59 of the Wrongs Act governs the standard of care owed by professionals in Victoria. 
A professional is not negligent in providing a professional service if, at the time of providing 
the service, the professional acted in a manner which was widely accepted in Australia by a 
significant number of respected practitioners in the field (peer professional opinion) as competent 
professional practice. However, peer professional opinion cannot be relied upon if the court 
determines that the opinion is unreasonable.

The Victoria County Court recently considered the operation of the professional liability provisions 
in the case of Hooper v Efe,285 where Saccardo J considered that the provisions operate as a 
potential defence with the burden of proof lying with the defendant. In that case, the plaintiff 
suffered severe complications after undergoing breast reduction surgery. She alleged that her 
doctor breached the duty of care owed to her by choosing an inappropriate surgical method. The 
doctor was not able to rely on the ‘defence’ in the Wrongs Act as she was not able to establish 
that the chosen surgical method was consistent with peer professional opinion. A similar finding 
was made by the the Supreme Court of Victoria in Brakoulias v Karunaharan286 in 2012.

This finding is consistent with the position of the New South Wales court in relation to the similarly 
worded section in that jurisdiction.287

In Grinham v Tabro Meats Pty Ltd,288 Forrest J wrote of what was required of the application of 
the s 59 defence [181]:

‘Peer professional opinion is directed to acceptance or otherwise of the manner in 
which the professional acted in the circumstances confronting the defendant. It is to 
this issue that the opinions of the other professionals in the field are directed. It may 
be that in some cases an opinion is based upon hypothetical analysis rather than one 
actually encountered in practice. Whilst this factor may go to the quality of the opinion 
expressed, what matters is the opinion of the other professionals as to the way in which 
the defendant carried out or failed to carry out the professional tasks impugned in the 
proceeding.’

As is the case in New South Wales, Victoria has not codified the duty of care with respect to 
liability arising in connection with giving warnings about a risk. Section 60 of the Wrongs Act 
specifically provides that s 59 does not apply to liability arising in connection with giving (or 
failure to give) a warning about a risk to a person if the giving of the warning is associated with 
the provision by a professional of a professional service.

Liability of public authorities289

There is a ‘public policy’ defence to public authorities in the Wrongs Act. The Wrongs Act sets 
out the principles to be taken into account when determining whether a public authority has a 
duty of care and if, by its conduct or inaction, that duty has been breached. 

The Wrongs Act sets out the general principles to be used in determining liability, provides that 
resource allocations by authorities are not open to challenge and determines the standard by 
which authorities are to be judged as that of a ‘reasonable public authority’.

284 Wrongs Act 1958 (Vic) ss 57–60.
285 [2010] VCC 880 [95].
286 [2012] VSC 272.
287  For more information, see the discussion of Dobler v Kenneth Halverson; Dobler v Kurt Halverson (by his 

tutor) [2007] NSWCA 335 in ‘Liability of Professionals’ – New South Wales.
288 Grinham v Tabro Meats Ltd; Victorian Work Cover Authority v Munway [2012] VSC 491.
289 Wrongs Act 1958 (Vic) ss 79–87.
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As a case example, in Whittlesea City Council v Merie,290 the respondent sustained injuries when 
she fell over a piece of concrete which was detached from the footpath, and alleged this fall 
was the consequence of the Council’s negligence. The trial judge concluded the Council was 
in breach of a duty of care in that the piece of concrete was improperly laid, the Council ought 
to have been aware of the danger and failed properly to repair it, thereby creating a situation 
of danger that created a foreseeable risk of injury to a user of the footpath. One of the issues 
on appeal was whether the Council had breached its duty of care to a pedestrian exercising 
reasonable care for their own safety. The Victorian Court of Appeal upheld the trial judge’s 
decision and held that the Council was in breach of its duty of care as it was specifically aware 
of the hazard and had not taken reasonable remedial action. Such awareness was concluded on 
the basis of a negligent attempt by the Council to patch up the footpath in 1997, as well as the 
Council failing to rectify the paving or eliminate the hazard. The matter would likely have been 
different if the claimant was not aware of the hazard. 

The Victorian Court of Appeal reconsidered the duty of care of public authorities in the more 
recent case of Central Goldfields Shire v Haley,291 where it reversed the trial judge’s decision 
and held that the content of the duty where the statutory powers gave the appellant a measure 
of control over the highway in question was to be informed by whether the respondent had 
taken reasonable care for her own safety. That is, the nature and purpose of the powers being 
exercised and the context in which they are performed determine the content of the duty of 
care. Further, the degree to which the risk of harm may be obvious to a pedestrian exercising 
reasonable care for their safety is in most cases material in determining the reasonableness of 
the response to the danger. In this case, the obviousness of the risk of harm of mesh netting lying 
on a temporary footpath precluded the finding of a breach of duty. 

Unlike other jurisdictions, Victoria has not codified the highway immunity or non-feasance rule.

Liability of volunteers and Good Samaritans292

The Wrongs Act limits or excludes liability for volunteers, food donors and Good Samaritans for 
incidents which arise out of their charitable actions. Each group is discussed under the headings 
below. 

Volunteers293

The Wrongs Act stipulates that a person who provides a service in relation to community work on 
a voluntary basis, is protected from liability so long as the person acts in good faith.

The term ‘community work’ in this context is defined under s 36 to mean any work that is done, 
or to be done for: 

 � a religious, educational, charitable or benevolent purpose;
 � the purpose of promoting or encouraging literature, science or the arts;
 � the purpose of sport, recreation, tourism or amusement;
 � the purpose of conserving or protecting the environment;
 � the purpose of establishing, carrying on or improving a community, social or cultural centre;
 � a political purpose; or
 � the purpose of promoting the common interests of the community generally or of a particular 

section of the community.

290 [2005] VSCA 199.
291 [2009] VSCA 101.
292 Wrongs Act 1958 (Vic) ss 34–42.
293 Pursuant to s 41, pt IX applies to incidents that occur on or after 15 March 2003.
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However, the protections do not apply to a volunteer who knew, or ought reasonably to have 
known, that he or she was acting outside the scope of the community work organised by the 
community organisation, or regarding any claim to recover damages in respect of defamation. 

A volunteer is also prohibited from providing a community organisation with an indemnity 
against, or making a contribution towards a community organisation in relation to civil liability 
the volunteer himself or herself would incur or which the community organisation incurs. 

Food donors294

Where food is donated in good faith for a charitable or benevolent purpose with the intention that 
the consumer would not be required to pay for the food, and the food was safe to consume at 
the time it was donated, the donor is excluded from liability for bodily injury.295 

Good Samaritans296

A ‘Good Samaritan’ is defined as a person who provides assistance, advice or care to another 
person in relation to an emergency or accident in circumstances where they expect no reward or 
payment and the person is assisted due to an apparent injury or risk of death or injury.297 

A person is not liable in negligence where they have given assistance at the scene or by telephone 
or other means of communication to a person at the scene of the incident. 

Liability for mental harm298

The Wrongs Act provides an avenue for the recovery of damages for economic loss resulting 
from mental harm in circumstances where the plaintiff has a recognised psychiatric illness.299 The 
provisions relating to mental harm limit liability for mental harm to incidents where the plaintiff 
was actually injured, the plaintiff was at the scene of the accident or the injured person was an 
immediate family member of the plaintiff. 300 

There will be no duty of care unless the defendant ought to have foreseen that a reasonable 
person in the plaintiff’s position might suffer a psychiatric illness. 

It is important in cases involving mental harm of relatives, that there is a recognished psychiatric 
injury and the injury was caused either by physical injury or ‘shock’. In Jaensch v Coffey, Brennan 
J held:

‘A plaintiff may recover only if the psychiatric illness is the result of physical injury 
negligently inflicted on him by the defendant or if it is induced by “shock”. Psychiatric 
illness caused in other ways attracts no damages, though it is reasonably foreseeable 
that psychiatric illness might be a consequence of the defendant’s carelessness. The 
spouse who has been worn down by caring for a tortiously injured husband or wife 
and who suffers psychiatric illness as a result goes without compensation; a parent 
made distraught by the wayward conduct of a brain-damaged child and who suffers 
psychiatric illness as a result has no claim against the tortfeasor liable to the child.’301

294  Pursuant to Wrongs Act 1958 (Vic) s 31G, the provisions apply to any incident on or after 23 October 
2002.

295 Wrongs Act 1958 (Vic) ss 31E–31H.
296 Pursuant to s 31C, the provisions apply to any incident on or after 23 October 2002.
297 Wrongs Act 1958 (Vic) s 31B.
298 Ibid ss 67–78.
299 Ibid s 75.
300 Ibid ss 72–73.
301 Jaensch v Coffey (1984) 155 CLR 549.
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The case of Kirkland-Veenstra v Stuart302 is also relevant. In that case, Mr Veenstra was discovered 
alone in a parked car by two police officers early one morning. The police officers noted what 
appeared to be tubing running from the car’s exhaust to the cabin. When they approached the 
car, they found Mr Veenstra writing and considered that he appeared to be depressed but not 
mentally ill. Mr Veenstra told the officers that he had contemplated doing ‘something stupid’. The 
officers offered to contact his doctor or family, but Mr Veenstra declined, saying he would see 
his own doctor and that he wanted to return home to talk things over with his wife. Later that day 
Mr Veenstra was found dead having committed suicide by asphyxiation in his vehicle at home.

Mrs Veenstra sued the officers and the State of Victoria alleging she had developed a psychiatric 
illness as a result of her husband’s suicide. At first instance, the trial judge found that neither 
defendant owed a duty of care to Mr Veenstra, and the claim therefore failed. However, in a split 
2–1 decision, the Victorian Court of Appeal allowed the appeal. Warren CJ noted that Victoria’s 
Mental Health Act 1986 (Vic) specifically addressed the situation in which Mr Veenstra was found. 
It empowered the officers to either take him to a hospital or have a medical practitioner attend 
at the scene. They had not exercised either of those options. The officers were granted special 
leave to appeal to the High Court of Australia.

In three separate judgments, the High Court ruled that there was no legal duty of care to 
protect another from self harm. Gummow, Hayne, and Heydon JJ held that a duty of care 
failed to arise as the police officers did not have the requisite control over the source of risk. 
Their Honours emphasised the concept of personal autonomy and stated, ‘the co-existence of 
a knowledge of a risk of harm and power to avert or minimise that harm does not, without more, 
give rise to a duty of care at common law.’ Citing with approval Dixon J in Smith v Leurs,303 the 
court held that

‘the general rule is that one man is under no duty of controlling another man to prevent 
his doing damage to a third’.304

Intoxication and illegal activity305

Unlike some other jurisdictions, the Wrongs Act does not automatically prevent recovery or 
mandate minimum reductions in damages in claims involving injury to plaintiffs who are 
intoxicated or are involved in illegal activity.

Instead, a number of considerations must be taken into account in determining whether a breach 
of duty of care has been established in matters involving intoxication and criminal conduct. These 
include where the plaintiff was intoxicated, the level of intoxication and whether the plaintiff was 
engaged in an illegal activity. 

The Wrongs Act provides little guidance about how these provisions will operate in practice or 
whether and to what extent it will affect established common law principles. The second reading 
speech made at the time of the introduction of these sections records that they were introduced 
to address ‘a perception in the community that the courts have been too quick to establish a duty 
of care owed by a defendant in some situations where the plaintiff should have exercised greater 
care for their own safety’. This community concern was also said to exist with respect to claims 
where the plaintiff was engaged in illegal activity.

302 (2008) 23 VR 36, [2008] VSCA 32.
303 (1945) 70 CLR 256 [262].
304 Stuart v Kirkland-Veenstra (2009) 237 CLR 215.
305 Wrongs Act 1958 (Vic) ss 14F–14H.
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These provisions clearly grant the court significant scope to make findings against plaintiffs who 
are intoxicated or involved in illegal activities at the time they are injured. While the provisions 
stop short of imposing mandatory minimum reductions in the case of intoxication or precluding 
recovery in the case of plaintiffs involved in illegal activity, it is likely that a court will penalise 
plaintiffs making claims in those circumstances. 

The onus is on a defendant to raise a plaintiff’s intoxication or involvement in illegal activity to 
enjoy the benefit afforded by these provisions. To avoid a defendant’s liability being excluded, 
the plaintiff must demonstrate that their state of intoxication was not a relevant factor.

Section 40 of the Transport Accident Act 1986 (Vic) deals with intoxication with respect to motor 
vehicle accidents.

Contributory negligence306

A plaintiff’s damages must be reduced to account for the personal degree of liability attributed to 
their injuries. The same principles used to determine whether a person has been negligent apply 
in determining the degree of contributory negligence present in a plaintiff’s action. The standard 
of care required of a plaintiff is that of a reasonable person in the position of the plaintiff, and is 
determined on the basis of what that person knew or ought to have known at the material time.

A claim will not be defeated purely because contributory negligence arises. However, a reduction 
of 100% of a damages award is possible in circumstances where it is just and equitable to do so, 
which would in effect defeat the claim. While each case turns on its own facts, a court is to rely 
on common law principles in assessing a plaintiff’s conduct.

An example of a claim being defeated by contributory negligence is provided by Bult & Anor v 
Lawrence (Vic) Pty Ltd (Civil Claims).307 In that case, the plaintiff was injured whilst standing on 
a hydraulic lift mounted on the rear of a truck used for removing furniture. The lift was operated 
by a five year old child. Deputy President Steele concluded that the risk was so obvious and the 
plaintiff took so little care for his own safety that the claim should be defeated.308

Any finding of contributory negligence on the part of the plaintiff will result in an apportionment of 
liability.309 The approach of the court is therefore twofold; firstly to determine that negligence on 
the part of the plaintiff occurred; and secondly to attribute a value or weight to such negligence, 
usually expressed as a percentage.

In determining whether negligence can be attributed to a plaintiff, the Court of Appeal distinguished 
conduct that was merely inadvertent or inattentive, from conduct that was negligent. In Mayhew 
v Lewington’s Transport Pty Ltd,310 the appellant was injured in the course of his employment 
while descending a ladder mounted on the back of his prime mover. The appellant had been on 
a truck between the rear of the cabin and the front of the first trailer for the purpose of hooking 
lines up between the truck and the trailers. While descending the steps, he fell. At first at the 
plaintiff was found to have contributed to his own injuries and his claim was reduced by 30%. 
The plaintiff disagreed with the 30% reduction and appealed. 

306 Ibid ss 25–28AA and 62–63.
307 [2008] VCAT 1286.
308 Ibid [47].
309  See ‘Proportionate liability’. In considering apportionment, it is common place for courts to be guided by 

the leading authority of Podrebersek v Australian Iron & Steel Pty Ltd (1985) 59 ALJR 492 [494].
310 [2010] VSCA 202.
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On appeal, the court said that the position and alignment of the ladder and size of the steps 
was patently deficient and said that the accident was inevitable. The Court of Appeal referred to 
the High Court’s decision in Podrebersek v Australian Iron and Steel Pty Ltd,311 where Gibbs CJ, 
Mason, Wilson, Brennan and Deane JJ) said in the case of an employee:

‘. . . the issue of contributory negligence had to be approached on the footing that 
the respondent [employer] had failed to discharge its obligations to take reasonable 
care, and that in considering whether there was contributory negligence on the part 
of the appellant [worker], the circumstances and conditions in which he had to do his 
work had to be taken into account. The question was whether in those circumstances 
and under those conditions the appellant’s conduct amounted to mere inadvertence, 
inattention or misjudgement, or to negligence.’

The Court of Appeal held it was a ‘classical’ case of mere misjudgment not amounting to 
contributory negligence. It was said that the plaintiff’s injury arose through inadvertence falling 
short of exposing himself to a risk where a reasonable and prudent man would not have done so. 
The Court of Appeal set aside the lower court’s finding of contributory negligence.

Proportionate liability312

The Victorian proportionate liability provisions apply to:

 � claims for economic loss or damage to property in an action for damages arising from a 
failure to take reasonable care;313 and

 � claims for damage in contravention of s 18 of the Australian Consumer Law (Vic).314

The provisions do not apply to claims arising out of an injury. The operative provision is in 
similar terms to the Queensland and New South Wales provisions, providing that the liability 
of a defendant, who is a concurrent wrongdoer in relation to that claim, is limited to an amount 
reflecting that proportion of the loss or damage claimed that the court considers just having 
regard to the extent of the concurrent wrongdoer’s responsibility for the loss or damage.315

A ‘concurrent wrongdoer’ is defined as a person who is one of two or more persons whose 
acts or omissions caused, independently of each other or jointly, the loss or damage that is 
the subject of the claim.316 In considering the construction of s 24AH, in the decision of Utility 
Services Corporation Ltd v SPI Electricity Pty Ltd317 Dixon AJA noted:

‘To establish a tenable proportionate liability defence, a defendant must allege:

a)  that the claim against it is an apportionable claim;
b) that in relation to that claim the defendant is a concurrent wrongdoer;
c)  that another defendant to the proceeding is a concurrent wrongdoer, or, that another 

person, not a party to a proceeding, who is dead or has been wound up, is a 
concurrent wrongdoer in relation to the plaintiff’s claimed loss and damage; and (sic)

d)  in relation to all of the apportionable claims in the proceedings for the same damage, 
the material facts by reference to which the court is to assess the extent of that 
defendant’s responsibility for the plaintiff’s damage, which can include regard to the 
comparative responsibility of other defendants for the plaintiff’s damage; [and]

311 59 ALJR 493.
312 Wrongs Act 1958 (Vic) ss 24AE–24AS.
313 Ibid s 24AF(1)(a).
314 Ibid s 24AF(1)(b).
315 Ibid s 24AI(1)(a).
316 Ibid s 24AH(1).
317 [2012] VSCA 158. 
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e)  if the plaintiff has not alleged a claim against a concurrent wrongdoer whose 
comparative responsibility is alleged by the defendant to be material, the material 
facts that establish the responsibility of that other concurrent wrongdoer for the loss 
and damage claimed by the plaintiff in the proceeding.’318 

An important difference in the Victorian legislation is the provision stating that the court, when 
apportioning responsibility between defendants, must not have regard to the comparative 
responsibility of any person who is not a party to the proceedings, unless the person is dead or 
if a corporation, the corporation has been wound-up.319 This differs from the provisions of the 
Queensland and New South Wales legislation, which specifically state that a court may have 
regard to the comparative responsibility of any concurrent wrongdoer who is not a party to the 
proceedings.320

For more information on vicarious liability see the Queensland and New South Wales sections 
of this guide.

Vicarious liability
Victoria has not introduced any legislative reforms dealing with the concept of vicarious liability. 

At common law an employer can be found vicariously liable for a wrongful, unauthorised or 
negligent act of an employee which is carried out in the course of his or her employment and 
is so closely connected with an authorised act that it may be regarded as a mode of doing 
the authorised act. This principle was endorsed in the High Court decision of New South 
Wales v Lepore, Samin v Queensland, Rich v Queensland321 in which three appeals were heard 
simultaneously.

An employer will not always be held responsible for the actions of his or her employees.322 The act 
must be closely connected with his or her employment for vicarious liability to attach. Therefore, 
whether an employer will be held vicariously liable for the actions of his or her employee will 
depend upon the specific facts in each case.

In Webster v Coles Myer Limited and Thompson v Coles Myer Limited,323 the plaintiffs claimed 
that the defendant was vicariously liable for the actions of its employee where that employee 
falsely and maliciously identified the plaintiffs as credit card fraudsters to the police. The court 
cited with approval the finding of Gummow and Hayne JJ in Lepore that vicarious liability will be 
established where:

‘. . . the conduct of which complaint is made was done in the ostensible pursuit of the 
employer’s business or the apparent execution of the authority which the employer held 
out the employee as having’.324

The court heard evidence on the system employed by the defendant for reporting potential 
criminal conduct and found that its employees’ vigilance and duty to report suspicious or 
dishonest conduct to the police was an integral part of that system. With this in mind, the 
defendant was found vicariously liable for the conduct of its employee. This decision was later 
affirmed by the New South Wales Court of Appeal.325

318 Ibid [24].
319 Wrongs Act 1958 (Vic) s 24AI(3).
320 Civil Liability Act 2003 (Qld) s 31(3); Civil Liability Act 2002 (NSW) s 35(3).
321 (2003) 212 CLR 511.
322 Ibid.
323 [2009] NSWDC 299.
324 Ibid [236].
325 Coles Myer Ltd v Webster; Coles Myer Ltd v Thompson [2009] NSWCA 299.
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For more information on vicarious liability see the Queensland and New South Wales sections 
of this guide.

Non-delegable duties326

The term non-delegable duty is somewhat misleading. It does not mean that a party owing a 
duty cannot delegate the task to a third party, but rather that the liability cannot be delegated. 
Therefore, if the third party to whom the task has been entrusted fails to exercise reasonable 
care, the non-delegable duty will have been breached.

The categories of non-delegable duties continue to evolve. The courts have struggled, however, 
to clearly define the parameters required to justify the existence of a non-delegable duty of care. 
The known criteria include the superior capacity of the defendant to bear the risk of the mishap, 
the special obligation which it is proper to attach to extra-hazardous activities, and the special 
dependence or vulnerability of the person to whom the duty is owed.327

Common known relationships in which non-delegable duties exist include:

 � employer and employee;328

 � host employer and labour hire employer;329

 � school and student;330

 � hospital and patient;331 and
 � owner of premises and licensee.332

Apology333

An apology is defined as ‘an expression of sorrow, regret or sympathy, but does not include a 
clear acknowledgement of fault’.

In a civil proceeding where the death or injury of a person is in issue, an apology does not 
constitute an admission of liability or an admission of unprofessional conduct, carelessness, 
incompetence or unsatisfactory professional performance. 

The Supreme Court of New South Wales has distinguished an expression of regret from an 
apology in the case of David Michael Wilson v Nilepac Pty Ltd t/as Vision Personal Training 
(Crows Nest).334 In that case, a personal trainer was being sued by his client for an injury sustained 
during a training session. The plaintiff placed reliance on two statements made by the defendant 
after having suffered his injury that he ‘shouldn’t have started [him] off so hard’ and ‘we should 
have done more core strengthening exercises first’. The court construed these statements as 
being mere expressions of regret and not admissions of breach of the legal standard of care.335

For High Court guidance on the distinction between admissions and apologies, see Dovuro Pty 
Ltd v Wilkins.336

326 Wrongs Act 1958 (Vic) s 67.
327 Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
328 Kondis v State Transport Authority (1984) 154 CLR 672.
329  TNT Australia Pty Ltd v Christie & 2 Ors; Crown Equipment Pty Ltd v Christie & 2 Ors; Manpower Services 

(Aust) Pty Ltd v Christie & 2 Ors [2003] NSWCA 47.
330 Commonwealth v Introvigne (1982) 150 CLR 258.
331 Samios v Repatriation Commission [1960] WAR 219.
332 Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520.
333 Wrongs Act 1958 (Vic) ss 14I–14L.
334 [2009] NSWSC 1365.
335  It should be noted that this decision was overturned on appeal (Wilson v Nilepac Pty Ltd (t/as Vision 

Personal Training) (Crows Nest) [2011] NSWCA 63), however the trial judge’s findings in relation to these 
comments were left undisturbed.

336 (2003) 215 CLR 317.
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Limitation periods337

Victoria has the following limitation provisions applying to negligence actions involving personal 
injury or death:

 � the limitation period is three years starting from when the cause of the action is discoverable 
or 12 years starting from the occurrence that gives rise to the claim, whichever expires first 
(Limitation of Actions Act 1958 (Vic) s 27D);

 � the 12 year period is able to be extended at the discretion of the court but not beyond three 
years after the cause of action is discoverable (Limitation of Actions Act 1958 (Vic) s 27); 
and

 � the suspension of a limitation period during incapacity will not apply to a child who has 
a capable parent or guardian and discoverability of a cause of action by a minor will be 
assessed according to the knowledge of the parent or guardian (Limitation of Actions Act 
1958 (Vic) s 27D).

For claims where a Certificate of Assessment is served (which can be reviewed through the 
Medical Panel process), service of the certificate stops the limitation period running. The limitation 
period will resume three months after any one of the following occurs:

 � the defendant accepts the Certificate of Assessment;
 � the defendant is deemed to have accepted the Certificate of Assessment; or
 � the defendant makes a referral to the Medical Panel (and the time to make the application 

has expired or the application has been finalised).

Generally speaking, the courts allow plaintiffs three years from the date their injury was 
recognisable. In the case of physical injury the exercise of determining that date is relatively 
simple, however where psychiatric injuries are involved the process is not so straight forward. In 
Cavenett v Commonwealth,338 it was held that the limitation period for psychiatric illnesses will 
not commence until the plaintiff knows that his or her mental condition is a mental illness which 
would be recognised by the medical profession.

Finally, recently on 1 September 2015, the Victorian Government legislated to remove the limitation 
period for victims of child abuse. This amendment came about after the various enquiries and 
Royal Commission into child abuse and the difficulties those victims faced in bringing claims 
within the three year time limit.

Damages Awards

Awards of damages in personal injuries claims in Victoria are regulated by the Wrongs Act.

Non-economic loss (pain and suffering / general damages)339

Damages for non-economic loss are awarded for pain and suffering, loss of amenities and loss of 
expectation of life. They are also known as general damages in some other jurisdictions. 

Damages for non-economic loss is determined in accordance with the common law. In other 
words, courts rely on other similar cases to determine the level of damages to award for a 
particular injury. 

However, non-economic loss claims under the Wrongs Act are restricted to ‘significant injuries’ 
and are capped.

337 Limitation of Actions Act 1958 (Vic) s 23A and ss 27A–27N.
338 [2007] VSCA 88.
339 Wrongs Act 1958 (Vic) ss 28G–28LF.
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A ‘significant injury’ is one which is assessed in accordance with the AMA Guide to the Evaluation 
of Permanent Impairment (4th Edition) and results in:

 � a 5% or more permanent impairment for spinal injuries;
 � a 10% or more permanent impairment for psychiatric injuries; or
 � more than a 5% permanent impairment for all other injuries.

The maximum amount recoverable for non-economic loss is capped by s 28G. The cap is currently 
$577,050 (as at 1 December 2015) and is indexed annually in accordance with the consumer 
price index. In order to receive non-economic loss damages, a plaintiff must have their injuries 
assessed by an approved medical practitioner who will issue the plaintiff with a Certificate of 
Assessment. The certificate is served on the defendant who then has the option to either accept 
the certificate or to have the plaintiff’s injuries independently examined by a Medical Panel. 

Economic loss340

A person is restricted to claiming damages for loss of earning capacity at a rate of three times 
the average net weekly wage in Victoria. 

Up until amendments were introduced in December 2015, the cap applied so that a plaintiff who 
continued to earn more than 3 times average weekly earnings could not recover any amount for 
loss of income. For example, in Tuohey v Freemasons Hospital341 the plaintiff was an engineer 
who earned $10,548 per week prior to his injury, decreasing to $6,442 after his injury (a loss of 
$4,106 per week). The court found that because the plaintiff’s post injury earnings still exceeded 
the cap he was not entitled to any damages for loss of earnings.

The amendments introduced on 2 December 2015 now allow a court to award economic loss 
capped at three times average weekly earnings, notwithstanding that post injury earnings still 
exceed that amount. If these amendments applied at the time of Mr Tuohey’s case, he would 
have been entitled to loss of earnings of $2,836.50 per week, which was the average weekly 
wage at the time of the trial of that matter.

These amendments will lead to higher awards for economic loss, but only in cases involving very 
high income earners. 

Gratuitous care342

Damages for gratuitous care are the equivalent of the damages formerly known as Griffiths 
v Kerkemeyer343 damages under the common law. Damages for gratuitous care are not to be 
awarded to a plaintiff unless there is a reasonable need for the services, the need has arisen solely 
because of the injury and the care would not have been provided but for the injury. Further the care 
needs to have been (or will be) provided for six or more hours per week and for at least 6 months.

If damages for gratuitous services meets or exceeds 40 hours per week, they are capped at the 
average weekly wage for all employees in Victoria. Where the amount of care is less than 40 
hours per week, damages per hour are awarded at 1/40 of the average weekly wage in Victoria. 
For example, if the average weekly wage in Victoria is $1,000 then: 

 � where the care required meets or exceeds 40 hours per week, damages of $1,000 per week 
are payable; and

 � where six hours care per week is required, damages of $150 are payable (equivalent to 6/40 
of average weekly earnings).

340 Wrongs Act 1958 (Vic) ss 28G–28LF.
341 [2012] VSCA 80.
342 Wrongs Act 1958 (Vic) pt 5B.
343 Griffiths v Kerkemeyer (1977) 139 CLR 161.
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Loss of capacity to provide care for others
The Wrongs Act also provides for damages for loss of capacity to provide care for others. This is 
the equivalent of the damages formerly known as Sullivan v Gordon damages.344 The minimum 
requirements for this entitlement mirror that for gratuitous attendant care: the care must be 
required for six hours per week for six months. Identical caps also apply.

Interest rate and discount rate345

There are no restrictions on a claim for interest on damages awards for claims under the Wrongs 
Act. An interest rate of 4% should be used on all past losses, including on general damages.346 
Where the loss has occurred evenly over the entire period of past loss, it is appropriate to half 
the rate of interest.

A discount rate of 5% applies to future losses.

Exemplary, punitive or aggravated damages
Exemplary damages have been abolished in respect of motor vehicle accidents. There are 
otherwise no restrictions on damages for examplary, punitive or aggravated damages.347 

Legal costs
There are no caps that apply to legal costs in Victoria under the Wrongs Act. The Civil Procedure 
Act provides an obligation348 that a person or practitioner must use reasonable endeavours to 
ensure that legal and other costs incurred are reasonable and proportionate to the complexity of 
the proceeding and the amount in dispute.

344 Sullivan v Gordon (1999) 47 NSWLR 319.
345 Wrongs Act 1958 (Vic) s 28I.
346  See MBP (SA) Pty Ltd v Gogic (1991) 171 CLR 657 and Walker & Anor v Hamm & Ors (No 2) [2009] VSC 

290.
347 Transport Accident Act 1986 (Vic) s 93.
348 Civil Procedure Act 2010 (Vic) s 24.
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The Civil Law (Wrongs) Act 2002 (ACT) (Civil Law (Wrongs) Act) imposes restrictions on the rights 
of persons suffering personal injury, both in relation to the scope of liability and the damages that 
may be awarded. 

The provisions relating to negligence contained in ch 4 of the Civil Law (Wrongs) Act apply to 
all claims for damages for harm resulting from negligence whether brought in tort, contract or 
statute, with the exception of workers’ compensation claims.

Chapter 5 of the Civil Law (Wrongs) Act which sets out the pre-proceedings steps, applies to 
all civil claims for damages, including compulsory third party motor vehicle accident claims, 
with the exception of some claims relating to children. Claims where there has been a claim for 
workers compensation are excluded from the operation of the Civil Law (Wrongs Act), unless 
the claim is a compulsory third party claim or one of the respondents to the claim is not an 
employer or workers’ compensation insurer, even if one of the other respondents to the claim is 
an employer or workers’ compensation insurer.

Chapter 7 of the Civil Law (Wrongs) Act, which pertains to damages, applies to all civil claims 
for damages for harm, including compulsory third party claims, except claims under workers’ 
compensation legislation.

Procedure349 

The Civil Law (Wrongs) Act sets out various steps that are required to be completed prior to 
formal court proceedings being instituted. This is designed to encourage the economical and 
early resolution of personal injury damages claims without the need for litigation. However, these 
provisions do not apply to claims for compensation under the Workers Compensation Act 1951 
(ACT). Section 51 of the Civil Law (Wrongs) Act requires an injured person to serve a Notice of 
Claim and both parties and then co-operate in the full and early disclosure of documents. A party 
is not obliged to disclose a document or information protected by client legal privilege unless 
the document or information is an investigative report, medical report or report relevant to the 
claimant’s rehabilitation.350

The Civil Law (Wrongs) Act also provides the respondent with the opportunity to request further 
information from the claimant about the claimant’s medical condition and relevant treatment and 
rehabilitation, medical history, and information related to any claims for past or future economic 
loss and gratuitous care. The respondent can compel the claimant to verify this information by 
way of statutory declaration. 

Non-compliance with the disclosure provisions provides a basis for a party to make an application 
to the court for an order remedying the non-compliance prior to proceedings being issued. 
Costs orders are available against the non-complying party as part of this procedure. If a party 
fails to disclose a document, they will require the court’s leave to later use the document in the 
proceeding.351

The pre-court procedures require the parties to participate in a compulsory conference and 
exchange mandatory final offers at the close of the conference. These offers are considered on 
the question of costs should the matter be adjudicated by a court.

349 Civil Law (Wrongs) Act 2002 (ACT) ss 49–80.
350 Ibid s 72.
351 Ibid s 75.
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The courts have allowed court proceedings to be commenced despite a plaintiff’s non-compliance 
with the requirement to serve a Notice of Claim and failure to complete the pre-court procedures. 
The courts in those cases have shown greater concern with ensuring the plaintiff’s claim is not 
statute barred than the strict adherence to the legislative process.352

Negligence – Scope of Duty of Care353

The Act provides that the standard of care required of a defendant is that of a reasonable person 
in the defendant’s position who was in possession of all the information that the defendant either 
had, or ought reasonably to have had, at the time of the incident out of which the harm arose.

A person will not be negligent for failing to take precautions against a risk of harm unless the risk 
was foreseeable, not insignificant and a reasonable person in that person’s position would have 
taken precautions against the risk. 

When considering whether a reasonable person would have taken precautions against the risk of 
harm, the court must consider the probability of harm, seriousness of harm, the burden of taking 
precautions to avoid the risk and concepts of social utility.354

The subsequent taking of action that would have avoided the risk of harm does not itself give 
rise to or affect liability in relation to the risk and is not to be taken as an admission of liability in 
relation to the risk. 

Causation355 
Once it is accepted that a defendant owes a duty of care and that duty of care has been breached, 
the plaintiff must prove that the breach of duty was causative of his or her injuries in order to 
recover damages. 

To establish causation, there must be a finding of factual causation (the negligence was a 
necessary condition of the harm) and a finding that the harm comes within the scope of the 
negligent person’s liability. 

When determining the scope of liability, the court must consider whether or not and why the 
responsibility for the harm rests with the negligent party. Where more than one defendant has 
exposed a plaintiff to a similar risk of harm, the court can continue to apply established common 
law principles under which responsibility may be assigned to the defendants for causing harm, 
but must consider the position of each defendant separately and provide reasons for bringing 
each defendant within the scope of liability. A more detailed discussion of these principles 
appears under the discussion of ‘Causation’ in the New South Wales jurisdiction.

Obvious risk
The Australian Capital Territory has not specifically implemented any legislative reform to limit 
liability in respect to obvious risk or the duty to warn of an obvious risk. 

352  See Brown v Haureliuk (2011) 5 ACTLR 195 applying earlier decisions of McGregor v Franklin (2006) 201 
FLR 303 and Al-rawahi v Niazi (2006) 203 FLR 94.

353 Civil Law (Wrongs) Act 2002 (ACT) ss 42–44.
354  See Hendricks v El-Dik (no 4) (2016) 76 MVR 310 where it was held that the risk of a collision between 

the defendant’s vehicle reversing out of a driveway and a cyclist crossing the driveway was foreseeable 
and not insignificant and a risk against which the defendant ought to have taken precautions; compare 
Roberts v Westpac Banking Corp [2015] ACTSC 397 where it was held that an armed robbery in a bank 
posed a foreseeable but unpredictable risk to a customer in the bank and the bank took reasonable 
steps to address the risk in circumstances where it could not control the offender’s actions.

355 Civil Law (Wrongs) Act 2002 (ACT) ss 45–46.
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Dangerous recreational activities
The Australian Capital Territory has not enacted any provisions dealing specifically with obvious 
risks in relation to dangerous recreational activities. Similarly, the Australian Capital Territory has 
not implemented any general legislative reform to limit a service provider’s liability when offering 
recreational activities. 

Schedule 3 of the Civil Law (Wrongs) Act does, however, provide that an equine activity sponsor, an 
equine professional or anyone else is not liable for personal injury to a participant in an equine activity 
arising from the inherent risks of an equine activity. ‘Equine’ is defined to include a horse, donkey, 
mule or hinny and an ‘equine activity’ is defined to include such activities as shows, competition, 
riding, teaching, boarding or shoeing. ‘Inherent risks’ are defined as being dangers or conditions 
that are an integral part of equine activities, including the behaviour and movement of the equine 
itself, surface conditions, collisions with other equine or objects and other participants’ actions. The 
schedule requires that, in order for the liability exclusion to be able to be relied upon, an equine 
professional display a warning notice at their premises regarding the relevant provisions of the Civil 
Law (Wrongs) Act and include the same notice in any contracts entered into in relation to the equine 
activity. The schedule also sets out the circumstances in which the section will not prevent or limit the 
defendant’s liability such as where any injury is caused by faulty equipment or a latent condition of the 
land/facility of which the defendant ought to have known or where the defendant acted recklessly.356

Liability of professionals
The Australian Capital Territory has not consolidated the law relating to standard of care to be 
applied to professionals or medical practitioners. Whilst the Civil Law (Wrongs) Act provides a 
general standard of care to be applied in cases of negligence, it does not provide any direction 
on whether a special standard should be applied either to professionals generally, or to a doctor’s 
duty to warn a patient of risks of medical treatment. Accordingly, it appears that the common law 
duty outlined in Rogers v Whitaker357 continues to govern the standard of care of professionals 
in the Australian Capital Territory. 

In 2006, the Supreme Court of the Australian Capital Territory in the decision of Haylock v Morris 
and Hugh358 applied Rogers v Whitaker359 and confirmed that whilst it is ultimately a matter 
for the court, expert evidence of prevailing professional standards must be taken into account 
and will often prove decisive when determining the appropriate standard of care of a medical 
practitioner.360

Liability of public authorities361

The liability of public authorities is governed by ch 8 of the Civil Law (Wrongs) Act. The legislation sets 
out the general principles to be used in determining whether a public authority owes or has breached 
a duty of care. The Civil Law (Wrongs) Act requires that consideration be given to the financial 
capacity and resources of the authority and specifies that the general allocation of resources by the 
authority is not open to challenge. A breach of statutory duty will only be established if the authority’s 
act or omission was so unreasonable that no authority having the functions of the defendant 
authority could properly consider the act or omission to be a reasonable exercise of its functions. 

The Civil Law (Wrongs) Act also includes a highway immunity or non-feasance rule in relation to 
road authorities meaning that an authority will not be liable for failing to maintain, repair or renew 
a road, or to consider doing so, unless at the time of that failure the authority knew, or ought to 
have known, of the particular risk of harm which materialised.

356 Civil Law (Wrongs) Act 2002 (ACT) sch 3 ss 3.1–3.4.
357 (1992) 175 CLR 479.
358 [2006] ACTSC 86.
359 (1992) 175 CLR 479.
360 Ibid [57].
361 Civil Law (Wrongs) Act 2002 (ACT) ss 108–114.
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In Grierson v Australian Capital Territory,362 the defendant public authority responsible for 
maintenance of a footpath was precluded from relying on this immunity as it had knowledge 
of the hazard which contributed to the plaintiff’s injuries due to the fact it had carried out a 
temporary repair at the site three years earlier. In light of evidence of the defendant’s usual 
practice of following up a temporary repair with a permanent one within 12 months, it was 
concluded that the defendant either had knowledge of the hazard or, in the circumstances, 
ought reasonably to have known of it.

These provisions do not apply to a claim to which pt 10 of the Road Transport (General) Act 1999 
(ACT) applies or a claim under the Workers’ Compensation Act 1951 (ACT).

Liability of volunteers and Good Samaritans
The Civil Law (Wrongs) Act contains provisions that limit or exclude liability for volunteers, food 
donors and Good Samaritans for incidents arising out of their charitable actions. 

Volunteers363

A ‘volunteer’ is defined in the Civil Law (Wrongs) Act as a person who performs ‘community 
work’ on a voluntary basis. ‘Community work’ focuses on the overall activity engaged in by 
the ‘community organisation’ (not the conduct of the volunteer) and includes work done for 
charitable, benevolent, educational or sporting purposes. The definition excludes work involving 
threats of violence or severe risk to the health or safety of the public or work that is declared by 
regulation not to be community work. 

A ‘community organisation’ is defined as a corporation that directs or co-ordinates the carrying 
out of community work by volunteers. In the Australian Capital Territory a ‘corporation’ includes 
a body corporate and an incorporated association.

A volunteer will not incur personal civil liability for an act or omission made honestly and without 
recklessness while carrying out community work for a community organisation on a voluntary 
basis. Instead the liability transfers to the community organisation.

A volunteer will have no protection from liability if:

 � the liability falls within the ambit of a scheme of compulsory third-party motor vehicle 
insurance;

 � the liability is for defamation;
 � the volunteer’s ability to carry out the work is significantly impaired by a recreational drug;
 � the volunteer was acting, and knew or ought to have known that he or she was acting, 

outside the scope of the activities authorised by the community organisation; or
 � the volunteer was acting contrary to instructions given by the community organisation.

In cases where liability is transferred to the community organisation, the Civil Law (Wrongs) Act 
allows the Minister to assume the liability of that organisation if that community organisation 
carries out a recognised government responsibility.

Food donors364

A food donor is exempted from civil liability where the consumption of donated food results in 
personal injury provided the food was fit for human consumption when it left the possession or 
control of the donor and the donor made the person to whom the food was given aware of any 
handling requirements and limits on time for the consumption of the donated food.

362 [2011] ACTSC 113.
363 Civil Law (Wrongs) Act 2002 (ACT) ss 6–11.
364 Ibid ss 11A–11B.
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Good Samaritans365

A Good Samaritan will not incur personal civil liability for an act or omission if they acted honestly 
and without recklessness. However, the protection from civil liability does not apply if the liability 
falls within the ambit of a scheme of compulsory third party motor vehicle insurance or if the 
Good Samaritan was impaired by a recreational drug at the time.

The definition of a ‘Good Samaritan’ includes not only persons acting without expectation of pay 
when coming to the aid of persons injured or in need of medical assistance but also medically 
qualified persons who, without expectation of payment, provide advice by telephone or another 
form of telecommunication concerning the treatment of injured persons.

Liability for mental harm366

Part 3.2 of the Civil Law (Wrongs) Act outlines the instances where damages for mental harm 
can be awarded. 

The Civil Law (Wrongs) Act provides that a person does not owe a duty to another person to 
take care not to cause mental harm unless a reasonable person in the defendant’s position 
would have foreseen that a person of normal fortitude in the plaintiff’s position might suffer a 
recognised psychiatric illness if reasonable care was not taken. 

The Civil Law (Wrongs) Act distinguishes between pure mental harm (impairment of a person’s 
mental condition) and consequential mental harm (mental harm consequential to a bodily injury 
to the person). The Act prohibits recovery of damages for pure mental harm and damages for 
economic loss in a claim for consequential mental harm unless the harm results in a recognised 
psychiatric illness. 

The Civil Law (Wrongs) Act also includes those considerations that the court must take into 
account when determining an award for damages for pure mental harm. These considerations 
include whether or not the mental harm was suffered as a result of a sudden shock, whether the 
plaintiff witnessed, at the scene, a person being killed, injured or put in danger, the nature of the 
relationship between the plaintiff and the injured/deceased person and the existence of a pre-
existing relationship between the plaintiff and defendant. 

A person’s liability in relation to an injury caused by a wrongful act or omission by which someone 
is killed, injured or put in danger can extend to include liability for mental or nervous shock 
suffered by the injured/deceased’s parent, domestic partner or other family members if they are 
within sight or hearing of the incident. 

Intoxication and illegal activity367

The Civil Law (Wrongs) Act provides restrictions on recovery in claims involving injury to plaintiffs 
who are intoxicated or who are involved in illegal activity. 

There is a presumption of contributory negligence where the injured person was intoxicated at 
the time of the incident and the defendant claims contributory negligence. A person is intoxicated 
if they are under the influence of alcohol or a drug to the extent that the person’s capacity to 
exercise appropriate care and skill is impaired.

The presumption can be rebutted if the injured person can establish that the intoxication did 
not contribute to the incident or the intoxication was not self-induced. If the presumption is 
not rebutted, the court must reduce the damages by an amount the court considers just and 
equitable having regard to the injured person’s share in the responsibility for the injury.

365 Ibid s 5.
366 Ibid ss 32–36.
367 Ibid ss 92–97.
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Contributory negligence is also presumed if the injured person relied upon the care and skill 
of an intoxicated person where they had knowledge of the intoxication. This presumption can 
be rebutted if the injured person can establish that the intoxication did not contribute to the 
accident or the injured person could not reasonably be expected to have avoided the risk.368 If 
the presumption is not rebutted, the court must reduce the damages by an amount the court 
considers just and equitable having regard to the injured person’s share in the responsibility for 
the injury.

The Act also excludes liability for damages if the court is satisfied, on the balance of probabilities, 
that the injured person was engaged in conduct which amounts to an indictable offence which 
materially contributed to the risk of injury unless the application of the provision operates harshly 
or unjustly or the case is exceptional.

These provisions apply to all claims for damages for personal injuries including claims to which 
the Road Transport (Third Party Insurance) Act 2008 (ACT) applies. Claims under the Workers 
Compensation Act 1951 (ACT) are, however, excluded. 

Contributory negligence369

A plaintiff’s damages can be reduced by a court to the extent considered just and equitable in 
light of the plaintiff’s own negligence.370 The Act does include express provision for a claim to be 
completely defeated on account of a plaintiff’s contributory negligence if the court considers it is 
just and equitable to do so.371 However, there will not be any reduction for contributory negligence 
if a person has died partly because of their failure to take reasonable care and partly because of 
someone else’s wrong.372 Similarly, no reduction will be made for contributory negligence if the 
claimant suffered personal injuries as a result of a breach of statutory duty.373

Proportionate liability374

Chapter 7A of the Civil Law (Wrongs) Act pertains to proportionate liability. 

The provisions apply to claims for economic loss or damage to property in an action for damages 
arising from a failure to take reasonable care, or claims for economic loss or damage to property 
in an action for damages under the Australian Consumer Law (ACT).375

368  See Stafford v Carrigy-Ryan (2014) 67 MVR 562 where the Court of Appeal upheld a reduction of 35% 
due to contributory negligence on the grounds that at the time the respondent commenced driving 
with the appellant, both parties were intoxicated and the appellant knew or ought to have known that 
the respondent was intoxicated. Compare with Johnson v Rustenburg [2014] ACTSC 386 where no 
reduction was made for contributory negligence on the grounds that the plai ntiff did not have knowledge 
of the defendant’s intoxication. The court held that the plaintiff’s knowledge that the defendant had spent 
time on licensed premises was insufficient to establish the plaintiff ought to have known the defendant 
was intoxicated. 

369 Civil Law (Wrongs) Act 2002 (ACT) ss 101–105.
370  See Hendricks v El-Dik (No 4) (2016) 76 MVR 310 where the plaintiff who sustained injuries after his 

electric bike collided with a vehicle reversing out of a driveway was found 25% contributory negligent for 
failing to take reasonable care for his own safety. See also Baker v Mackenzie [2015] ACTSC 272 where 
an almost 14 year old high school student who sustained injuries after walking into the side of a vehicle 
driven by the defendant was found to be 80% contributory negligent as the degree of departure from a 
standard of reasonable care was found to have been significantly greater on the plaintiff’s part. 

371 Civil Law (Wrongs) Act 2002 (ACT) s 47.
372 Ibid s 27.
373 Ibid s 102(2).
374 Ibid ss 107A–107K.
375 Ibid s 107B(1)–(2); Fair Trading (Australian Consumer Law) Amendment Act 2010 (ACT).



AUSTRALIAN CIVIL LIABILITY GUIDE 10TH EDITION

74 www.carternewell.com

Personal injury claims and consumer claims are specifically excluded from the operation 
of the Australian Capital Territory’s proportionate liability legislation.376 This is similar to the 
Queensland legislation, whereas in New South Wales and Victoria the proportionate liability 
provisions do apply to consumer claims.377 The legislation does not apply to claims made 
under the Discrimination Act 1991 (ACT), the Road (General) Act 1999 (ACT) and the Workers’ 
Compensation Act 1951 (ACT).378

As with the proportionate liability provisions which apply in Queensland, New South Wales 
and Victoria, the Australian Capital Territory’s operative provision allows for the liability of a 
defendant who is a concurrent wrongdoer for the claim to be limited to an amount reflecting 
the proportion of loss or damage claimed that the court considers just having regard to the 
extent of the defendant’s responsibility. The definition of a concurrent wrongdoer is one of two 
or more people whose acts or omissions caused, independently of each other or jointly, the 
loss or damage the subject of the claim. This definition is in similar terms to that in the New 
South Wales legislation. Contrary to the Victorian proportionate liability legislation, the Australian 
Capital Territory’s legislation allows the court to consider the comparative responsibility of any 
concurrent wrongdoer who is not a party to the proceedings when deciding on an apportionment 
of responsibility. This approach accords with the legislative provisions of Queensland and New 
South Wales.

Concurrent wrongdoers are required to assist the plaintiff in identifying other concurrent 
wrongdoers.379 A failure to do so can have adverse cost consequences for the offending 
concurrent wrongdoer.

As with the legislative provisions in other Australian jurisdictions, the Australian Capital Territory’s 
proportionate liability provisions do not apply to those concurrent wrongdoers who intentionally or 
fraudulently cause loss or damage. Importantly, if the proceedings involve both an apportionable 
claim and a claim that does not fall within the definition of an apportionable claim, then liability 
for the non-apportionable part of the claim is to be determined in accordance with ordinary 
applicable legal rules. Therefore the principle of joint and several liability may still apply to non-
apportionable parts of a plaintiff’s claim. The Australian Capital Territory provisions prohibit 
recovery between concurrent wrongdoers by way of claims for contribution or requirements to 
indemnify. Further, provisions do not prevent the operation of vicarious liability, and the principles 
of joint and several liability in regards to partnership and agency relationships.

Vicarious liability 
The Australian Capital Territory has not introduced any legislative reforms dealing with the issue 
of vicarious liability. An employer can be found vicariously liable for a wrongful, unauthorised or 
negligent act of an employee which is carried out in the course of his or her employment and 
is so closely connected with an authorised act that it may be regarded as a mode of doing the 
authorised act. This principle was endorsed in the High Court case of New South Wales v Lepore, 
Samin v Queensland, Rich v Queensland,380 in which three appeals were heard simultaneously.

An employer will not always be held responsible for the actions of his or her employees.381 The act 
must be closely connected with his or her employment for vicarious liability to attach. Therefore, 
whether an employer will be held vicariously liable for the actions of his or her employee will 
depend upon the specific facts in each case.

376 Ibid s 107B(3).
377  See Civil Liability Act 2003 (Qld) s 28(3), compare Civil Liability Act 2002 (NSW) s 34(1), Wrongs Act 1958 

(Vic) s 24AG(1).
378 Civil Law (Wrongs) Act 2002 (ACT) s 107B(4).
379 Ibid s107G(1).
380 (2003) 212 CLR 511.
381 Ibid.



75© Carter Newell 2016

AUSTRALIAN CAPITAL TERRITORY

A
C

T

Further case discussion on vicarious liability is contained in the equivalent New South Wales 
section.

Non-delegable duties
The term non-delegable duty is somewhat misleading. It does not mean that a party owing a 
duty cannot delegate the task to a third party, but rather that liability arising from the carrying out 
of that task cannot be delegated. As such, it is a duty to ensure that reasonable care is taken. 
Therefore, if the third party to whom the task has been entrusted fails to exercise reasonable 
care, the non-delegable duty will have been breached.

The categories of non-delegable duties continue to evolve. The courts have struggled however 
to clearly define the parameters required to justify the existence of a non-delegable duty of care. 
The known criteria include the superior capacity of the defendant to bear the risk of the mishap, 
the special obligation which it is proper to attach to extra-hazardous activities, and the special 
dependence or vulnerability of the person to whom the duty is owed.382

Common known relationships in which non-delegable duties exist include:

 � employer and employee;383

 � host employer and contractor;384

 � school and student;385

 � hospital and patient; 386 and
 � owner of premises and licensee.387

Apology388

An apology is defined as ‘an oral or written expression of sympathy or regret, or of a general 
sense of benevolence or compassion, in relation to an incident, whether or not the expression 
admits or implies fault or liability in relation to the incident’.

An apology made by, or on behalf of, a person in relation to an incident claimed to have been 
caused by the person is not (and must not be taken to be) an express or implied admission of 
fault or liability by the person in relation to the incident and is not relevant to deciding fault or 
liability in relation to the incident. Such an apology is also not admissible in any civil proceeding 
as evidence of the fault or liability of the person in relation to the incident.389

These principles were reiterated in Hutchinson v Fitzpatrick,390 where Harper M, after considering 
these provisions, made clear that an apology is not admissible in a civil proceeding as evidence 
of fault or liability.

This provision applies to civil liability of any kind except claims for damages for defamation, or 
claims for damages or compensation under the Discrimination Act 1991 (ACT), the Victims of 
Crime (Financial Assistance) Act 1983 (ACT) or the Workers Compensation Act 1951 (ACT).

382 Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
383 Kondis v State Transport Authority (1984) 154 CLR 672.
384  TNT Australia Pty Ltd v Christie & 2 Ors; Crown Equipment Pty Ltd v Christie & 2 Ors; Manpower Services 

(Aust) Pty Ltd v Christie & 2 Ors [2003] NSWCA 47.
385 Commonwealth v Introvigne (1982) 150 CLR 258.
386 Samios v Repatriation Commission [1960] WAR 219.
387 Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520.
388 Civil Law (Wrongs) Act 2002 (ACT) ss 12–14.
389  For High Court guidance on the distinction between admissions and apologies, see Dovuro Pty Ltd v 

Wilkins (2003) 215 CLR 317.
390 [2009] ACTSC 43.
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Limitation periods391

The Australian Capital Territory has the following limitation periods applying to negligence actions 
involving personal injury:

 � Three years from the date of the occurrence of the injury or if the injury includes a disease 
or disorder, three years from the date of discovery of the injury. However, this limitation does 
not apply to causes of action that arose before 9 September 2003. Previously, the limitation 
period was six years;392 or 

 � In respect of children under the age of 15, six years from the date of the accident or 
discovery of the injury. Parents or guardians of children under 15 years of age must give 
notice of a claim to the prospective defendant, but in cases involving medical malpractice 
and health services, there are more restrictive provisions relating to the children.393

An application can be made to the court to extend the limitation period for personal injuries.394 
However, in exercising its powers to extend the limitation period, a court must have regard to 
the following:

 � the length of and reasons for the delay on the part of the plaintiff;
 � the extent to which, having regard to the delay, there is or is likely to be prejudice to the 

defendant;
 � the conduct of the defendant after the cause of action accrued to the plaintiff including the 

extent (if any) to which the defendant took steps to make available to the plaintiff means 
of ascertaining facts that were or might be relevant to the cause of action of the plaintiff 
against the defendant;

 � the duration of any disability of the plaintiff arising on or after the date of the accrual of the 
cause of action;

 � the extent to which the plaintiff acted promptly and reasonably once he or she knew that 
the act or omission of the defendant, to which the injury of the plaintiff was attributable, 
might be capable at that time of giving rise to an action for damages; and

 � the steps (if any) taken by the plaintiff to obtain medical, legal or other expert advice and the 
nature of the advice the plaintiff may have received.

An action for defamation is not maintainable if brought after the end of a limitation period of 
one year running from the date of the publication of the matter complained of.395 However, a 
court must, if satisfied that it was not reasonable in the circumstances for the plaintiff to have 
commenced an action in relation to the matter complained of within one year from the date of 
the publication, extend the limitation period to a period of up to three years running from the date 
of the publication.

Damages Awards

The Australian Capital Territory has not enacted any significant legislative reforms to regulate the 
assessment of damages in personal injury claims.

391 Limitation Act 1985 (ACT). 
392 Ibid s 16B.
393 Ibid s 16.
394 Ibid s 36(2).
395 Limitation of Actions Act (ACT) s 21B(1).
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General damages396

There is no cap on general damages in the Australian Capital Territory. The Civil Law (Wrongs) 
Act provides the court with basis to refer to previous decisions when determining the appropriate 
award in a proceeding.397 

Economic loss398

Damages for past and future economic loss are capped at three times the average weekly 
earnings. ‘Average weekly earnings’ is defined as the average weekly earnings seasonally 
adjusted for the ACT issued by the Australian Bureau of Statistics. 

This limitation also applies to motor vehicle accident damages claims arising under ch 4 of the 
Road Transport (Third Party Insurance) Act 2008 (ACT). 

Gratuitous care / Gratuitous services399

The Civil Law (Wrongs) Act provides basis for a claimant to recover damages for impairment of 
loss of the injured person’s capacity to perform domestic services that the injured person might 
reasonably have been expected to perform for his or her household but for the injury. 

In calculating damages that are to be awarded, it is immaterial whether:

 � the services would be performed for the benefit of the other members of the household or 
solely for the claimant’s benefit;

 � the claimant was not paid to perform the services;
 � the claimant has not been and will not be, obliged to pay someone else to perform the 

service; or
 � the services have been, or are likely to be, performed (gratuitously or otherwise) by other 

people (whether members of the household or not).

The Civil Law (Wrongs) Act does not provide any formula or cap on the calculation of damages 
for gratuitous services. 

Interest
The civil court procedures are now contained in the Court Procedures Rules 2006 (ACT) which 
provides for the interest up until judgment. In proceedings for damages the court may:

a) order that interest be included in the amount for which judgment is given— 
 � at the rate it considers appropriate; and 
 � on all or any part of the money; and 
 �  for all or any part of the period beginning on the day the cause of action arose and 

ending on the day before the day judgment is entered; or 
b) order that a lump sum be included in the amount for which judgment is given instead of 

interest under paragraph (a).400 

Discount rate
There are no provisions prescribing a discount rate in the Australian Capital Territory.

396 Civil Law (Wrongs) Act 2002 (ACT) s 99.
397 Ibid s 99.
398 Ibid s 98.
399 Ibid s 100.
400 Court Proceedings Rules 2006 (ACT) pt 2.16 Reg 1619.
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Exemplary, punitive or aggravated damages401 
The Australian Capital Territory has not specifically legislated to exclude recovery of punitive 
damages other than to prohibit recovery of exemplary or punitive damages in defamation claims.

Legal costs402 
The amount of costs that are recoverable in a claim for personal injuries will depend on the 
amount of damages awarded. 

If damages are awarded for $50,000 or less for a personal injury claim, then:

 � a lawyer is not entitled to be paid;
 � a court must not decide that a lawyer is entitled to be paid; and
 � a court must not order anyone to pay to a lawyer; 
 � an amount for legal services in relation to the claim that is more than the maximum costs 

allowable, that is $10,000 or 20% whichever is greater.

Also pursuant to s 183, if the court is satisfied that:

 � the legal services provided to a party to a claim for personal injury damages were provided 
in response to action on the claim by or on behalf of the other party to the claim; and

 � in the circumstance, the action was not necessary or reasonable for the advancement of the 
party’s case or was intended, or was reasonably likely to unnecessarily delay or complicate 
determination of the claim; 

then the court may order that the costs for the legal services are to be excluded from the 
operation of s 181 (maximum costs for claims of $50,000 or less).

The court has the discretion to allow additional costs taking into consideration, the following:

 � the complexity of the claim; and
 � the behaviour of one or more of the parties to the claim.

The court may order that the lawyer who provided the services is entitled to stated additional 
costs and may state who is to pay the additional costs.

In the case of Eggins v Knaus,403 the Supreme Court considered the above sections of the 
legislation in an application under the Civil Law (Wrongs) Act for costs above $10,000 where 
the damages amounted to $40,000 plus costs ‘as agreed or assessed’. The court considered 
the ‘behaviour’ of each party and in particular of the defendant unnecessarily commissioning 
an expert report which required the plaintiff to incur additional costs that would otherwise not 
have been necessary. It was held that these additional costs incurred by the plaintiff should be 
excluded from the application of s 181 of the Civil Law (Wrongs) Act.

401 Civil Law (Wrongs) Act 2002 (ACT) s 139H. 
402Civil Law (Wrongs) Act 2002 (ACT) ss 180–190. 
403 [2007] ACTSC 17.
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Section 4 of the Civil Liability Act 2002 (Tas) (CLA (Tas)) sets out the commencement of the 
provisions. In accordance with that section, the provisions relating to negligence and damages 
(with the exception of s 12 of the CLA (Tas) which deals with subsequent action taken after an 
event that would have avoided a risk) do not apply to causes of action that accrue before 4 July 
2003. Section 12 applies whether the action accrued before or after 4 July 2003. 

Section 3B provides that the CLA (Tas) does not apply to claims for injury or death resulting from 
smoking and or with respect to workers’ compensation claims. The CLA (Tas) also excludes 
claims for an injury under pt III of the Motor Accidents (Liabilities and Compensation) Act 1973 
(Tas), except for the provisions relating to intoxication, criminal activity, structured settlements, 
negligence, damages and mental harm. Section 3B also expressly excludes intentional torts 
from the application of the CLA (Tas). However, there have been no cases directly testing the 
application of this exclusion.

Pre-court Procedures 

There are no pre-court procedures for claims and no proposed legislative reforms in Tasmania. 
The stance is similar to that in New South Wales and Western Australia, but unlike Queensland, 
Victoria, South Australia, Australian Capital Territory and Northern Territory.

The Law of Negligence – Scope of Duty of Care

Standard of care404

Section 11(1) of the CLA (Tas) provides that a person does not breach a duty to take ‘reasonable 
care’ unless:

 � there was a foreseeable risk of harm (that is, a risk of harm of which the person knew or 
ought reasonably to have known); and

 � the risk was not insignificant; and 
 � in the circumstances, a reasonable person in the position of the person would have taken 

precautions to avoid the risk.405

Additionally, s 11(2) of the CLA (Tas) outlines the relevant factors a court must take into 
consideration when determining whether a reasonable person would have taken precautions 
against the risk which caused the harm. These factors are:

 � the probability that the harm would occur if care were not taken;
 � the likely seriousness of the harm;
 � the burden of taking precautions to avoid the risk of harm; and
 � the potential net benefit of the activity that exposes others to the risk of harm.406

404 Civil Liability Act 2002 (Tas) ss 11–12.
405 Ibid s 11(1).
406 Ibid s 11(2).

TASMANIA
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The CLA (Tas) is not a codification of the law of negligence. It is still open to the court to have 
regard to the common law principles as outlined in the decision of Wyong Shire Council v 
Shirt.407 A detailed discussion of Wyong appears under the discussion of this topic in the New 
South Wales jurisdiction. In the case of Williams v Latrobe Council,408 Underwood CJ applied the 
following passage from Wyong:

‘In deciding whether there has been a breach of the duty of care the tribunal of 
fact must first ask itself whether a reasonable man in the defendant’s position would 
have foreseen that his conduct involved a risk of injury to the plaintiff or to a class 
of persons including the plaintiff. If the answer be in the affirmative, it is then for the 
tribunal of fact to determine what a reasonable man would do by way of response to 
the risk. The perception of the reasonable man’s response calls for a consideration of 
the magnitude of the risk and the degree of the probability of its occurrence, along 
with the expense, difficulty and inconvenience of taking alleviating action and any 
other conflicting responsibilities which the defendant may have. It is only when these 
matters are balanced out that the tribunal of fact can confidently assert what is the 
standard of response to be ascribed to the reasonable man placed in the defendant’s 
position.’409

In this case the court concluded that the council and two local football clubs had all breached 
their respective duties of care to a player who was injured in a game of AFL on an irrigation pit 
cover that was not flush with the ground.

Causation410 
To establish causation, the CLA (Tas) requires that there must be factual causation (the negligence 
was a necessary condition of the harm) and a finding that the harm comes within the scope of 
the negligent person’s liability. When determining issues of causation, the court must consider 
whether or not, and why, the responsibility for the harm rests with the defendant. The provisions 
provide guidance in relation to when a court should permit the admissibility of evidence, which 
would normally be inadmissible. 

Further, the plaintiff always bears the onus of proof in establishing causation. Tasmania has 
also introduced provisions to assist the court in determining what a plaintiff would have done 
had the defendant’s negligent conduct not occurred. These provisions restrict the admissibility 
of statement evidence by the plaintiff regarding what that person would have done if no breach 
of duty had occurred. Only those statements that are adverse to the plaintiff are admissible. A 
more detailed discussion of these principles appears under the discussion of this topic in the 
New South Wales jurisdiction.

Obvious risks411 
In Tasmania, liability to warn a person of an obvious risk is limited by s 17 of the CLA (Tas) which 
provides for ‘no proactive duty’ to warn of obvious risks, subject to certain exceptions including 
circumstances where the injured party expressly requests advice regarding risks. Section 15 
defines an obvious risk as a risk that, in the circumstances, would have been obvious to a 
reasonable person in the position of the person who suffers harm. 

407 (1980) 146 CLR 40.
408 [2007] TASSC 2.
409 Ibid [63].
410 Civil Liability Act 2002 (Tas) ss 13–14.
411 Ibid s 15 to 17.
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Obvious risks can include:

 � risks that are patent or a matter of common knowledge;
 � risks of something occurring even though it has a low probability of occurring; and
 � a risk (or a condition or circumstance that gives rise to the risk) that is not prominent, 

conspicuous or physically observable.

While a risk is not an obvious risk merely because a warning about the risk has been given, 
there is no liability for a failure to warn of obvious risks. For a defence of voluntary assumption 
of risk, pursuant to s 16, a person is deemed to be aware of obvious risks unless they can prove 
otherwise. Unlike some other jurisdictions (such as Queensland), there are no provisions in the 
Tasmanian legislation which limit liability for the materialisation of an ‘inherent’ risk.

Dangerous recreational activities412

Tasmania has enacted provisions that deal specifically with obvious risks in relation to dangerous 
recreational activities. In accordance with s 20, no liability for harm will result from an obvious 
risk of a dangerous recreational activity, whether or not the plaintiff was aware of the risk. A 
‘recreational activity’ is defined in s 19 as including any sport (whether or not the sport is an 
organised activity) or any pursuit or activity engaged in for enjoyment, relaxation or leisure. The 
term ‘dangerous’ is defined as meaning that the activity involves a significant degree of risk of 
physical harm to a person.

A case involving a sport-related injury that perhaps should have attracted the operation of the 
dangerous recreational activities provisions was Williams v Latrobe Council.413 The claimant was 
participating in an Australian Rules football game in 2004 and was injured while attempting 
to mark an airborne ball after landing awkwardly on an irrigation pit cover plate that was not 
flush with the surrounding ground, with a recess of approximately 100 millimetres. The court 
determined issues of liability in Williams by reference to the common law principles in Wyong 
Shire Council v Shirt,414 a decision which pre-dates the tort law reform in Tasmania. There is no 
explanation given in Williams as to why the court did not consider the provisions of the CLA 
(Tas) when considering liability and why no argument was raised at trial based on the dangerous 
recreational activities provisions contained in the CLA (Tas). On appeal, the decision was varied 
but little discussion of the CLA (Tas) was entered into.

In Dodge v Snell,415 a jockey was injured in a horse race by the negligence of another jockey. The 
defendant sought to rely on the statutory immunity relating to dangerous recreational activities in 
s 20 of the CLA (Tas). After considering the definition of recreational activity in s 19, the Supreme 
Court concluded that, while the class of activities that fall within the section should be construed 
broadly, the section should be limited to activities that are recreational in nature. Her Honour 
held that the immunity did not extend to activities carried out in the course of employment or 
occupation.416 As the jockeys were engaged in paid employment at the time of the injury, the 
defendant was not entitled to rely on s 20.

Liability of professionals417 
Pursuant to s 22, a professional is deemed not to have breached a duty of care if the person 
acted in a manner that, at the time the professional service was provided, was widely accepted 
in Australia by peer professional opinion as competent professional practice. An exception will 
be made if the court considers that the peer professional opinion is irrational. There have not 

412 Civil Liability Act 2002 (Tas) ss 18–20.
413 [2007] TASSC 2.
414 (1980) 146 CLR 40.
415 [2011] TASSC 19.
416 Ibid [277]–[278].
417 Civil Liability Act 2002 (Tas) ss 21–22.
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been any cases considering s 22 in Tasmania. However given the similarity between s 22 and 
equivalent provisions in New South Wales, the New South Wales Court of Appeal decision of 
Dobler v Kenneth Halverson; Dobler v Kurt Halverson (by his tutor)418 may be instructive on how 
s 22 will be applied in Tasmania. The decision in that case confirmed that the New South Wales 
provision with respect to the liability of professionals operates as a defence and does not define 
the content of the duty of care owed by the professional.419

Section 21 of the CLA (Tas) is similar to the legislative provisions in Queensland420 and provides 
that a medical practitioner does not breach their duty owed to a patient for failing to warn the 
patient of a risk of medical treatment, unless the medical practitioner fails to provide information 
about the risk (whether or not the patient requests the information) that:

 � would be required by a reasonable person to make a reasonably informed decision; and
 � the medical practitioner ought reasonably to know the patient would want to be given 

before deciding to undergo the treatment.

The CLA (Tas) exempts from this provision cases where a medical practitioner must act promptly 
in order to avoid serious risk to the life or health of the patient and:

 � the patient is not able to hear or respond to a warning of the risk; and
 � there is not sufficient time to contact a person responsible for making a decision for the 

patient.

There have been no recent cases considering s 21 in Tasmania (or its equivalent in Queensland). 
Similar to legislation enacted in other States, the Professional Standards Act 2005 (Tas) (PSA 
(Tas)) provides schemes for the limitation of professional liability in similar terms to existing law 
in other States. The provisions of the PSA (Tas) allow, inter alia, for limited liability to members 
of occupational associations in certain circumstances and impose occupational standards and 
risk management strategies in associations. The PSA (Tas) does not limit liability in respect of 
claims arising out of acts involving death or personal injury, fraud, or intentional tort. As with the 
legislation that has been enacted in most Australian jurisdictions, this legislation has not had any 
noticeable impact on the courts’ interpretation of the civil liability of professionals to date.

Liability of public authorities421

Sections 36 to 43 of the CLA (Tas) set out the general principles to be applied in determining 
liability, providing that resource allocations by authorities are not open to challenge, and that the 
standard by which authorities are to be judged is that of a ‘reasonable public authority’. 

In the case of Williams v Latrobe Council,422 the plaintiff suffered an injury during a football match 
when his left foot landed on a sprinkler head cover that was not set flush with the surface of the 
surrounding ground. The court held that the council had breached its duty of care to the plaintiff 
by failing to remove the risk posed by the sprinkler head cover. The court also held that the 
two football clubs were also liable as they had undertaken an inspection of the ground prior to 
the match. The court decided the council ought to bear 85% of the responsibility with the two 
football clubs sharing the remaining 15%. On appeal by all of the defendants, the full bench of the 
Supreme Court rejected the submission by the respondent’s counsel that an inspection where 
club representatives get down on their hands and knees was not burdensome or unreasonable.

418 [2007] NSWSC 335.
419 Ibid [60]–[61].
420 Compare s 21 Civil Liability Act 2003 (Qld).
421 Civil Liability Act 2002 (Tas) ss 36–43.
422 [2007] TASSC 2.
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In addition to the above provisions, Tasmania re-introduced the highway immunity or the non-
feasance rule in relation to road authorities by virtue of s 42 of the CLA (Tas). This immunity 
provides that liability will not attach to road authorities in respect of the condition of roads due 
to the actions or inactions of the road authorities unless they have knowledge of the defect prior 
to the incident in which the plaintiff suffered loss and/or damage.

Liability of volunteers and Good Samaritans 
Part 10 of the CLA (Tas) deals with the conduct of volunteers while doing community work for a 
community organisation. Pursuant to ss 4(3) and 46, the part applies to any incident on or after 
4 July 2003.

Volunteers423

In Tasmania, a ‘volunteer’ is a person who does ‘community work’ on a voluntary basis. 
‘Community work’ focuses on the overall activity engaged in by the ‘community organisation’ 
(not the conduct of the volunteer) and the four common types of activity across all State and 
Territory legislation is work done for charitable, benevolent, educational or sporting purposes. 

The CLA (Tas) provides a definition of ‘community organisation’ but also includes a list of legal 
entities that can be considered ‘organisations’ and includes the words ‘body corporate’ or 
‘corporation’. In Tasmania, as well as Western Australia, Queensland and Victoria, a community 
organisation includes local government entities.

In Tasmania, volunteers have been afforded protection from liability for damage that arises in 
the course of community work that has been performed in good faith.424 However, the protection 
does not apply to a volunteer who knew or ought to have reasonably known that at the relevant 
time he or she was acting outside the scope of the community work, contrary to instructions 
given by the community organisation or whose ability was significantly impaired by alcohol or 
drugs taken voluntarily (other than for therapeutic purposes).425

A community organisation incurs the liability of its volunteers in the performance of community 
work organised by the community organisation.426

Under the CLA (Tas), a volunteer is prohibited from providing a community organisation with 
an indemnity against (or to make contribution toward) a community organisation in relation to 
civil liability the volunteer himself or herself would incur or which the community organisation 
incurs.427

Tasmania is joined by the legislation of Victoria and Western Australia which have also 
incorporated similar prohibitions.

Food donors428

Under the CLA (Tas), a food donor who donates food does not incur any liability for any death or 
personal injury that results from the consumption of the food if the food donor donated the food 
in good faith, for a charitable purpose and the food was safe to consume at the time it left the 
possession or control of the food donor.

423 Civil Liability Act 2002 (Tas) ss 44–49.
424 Ibid s 47.
425 Ibid s 47(3).
426 Ibid s 48.
427 Ibid s 49.
428 Ibid ss 35D to 35F.



85© Carter Newell 2016

TASMANIA

TA
S

Good Samaritans429

Part 8A of the CLA (Tas) provides that a Good Samaritan is not liable in any civil proceeding for 
anything done or not done by him or her in good faith and without recklessness in the provision 
of assistance or advice. However, this protection is not afforded if the Good Samaritan was 
significantly impaired due to the influence and voluntary consumption of alcohol or drugs, 
whether or not it was consumed for medication.

Liability for mental harm430

The CLA (Tas) allows for the recovery of damages for economic loss due to mental harm only in 
circumstances where the plaintiff has a recognised psychiatric illness. Liability for mental harm is 
limited to incidents where the plaintiff was actually injured or at the scene of the accident, or in 
circumstances where the injured person was an immediate family member of the plaintiff.

The provisions also provide guidelines for the assessment of mental harm and state there will 
be no duty of care unless the defendant ought to have foreseen that a reasonable person in the 
plaintiff’s position might suffer a recognised psychiatric illness. These provisions are similar to 
those in New South Wales.431

Intoxication and illegal activity432

In situations where the plaintiff is intoxicated at the time the harm occurs, a rebuttable 
presumption arises by virtue of s 5 of the CLA (Tas) to the effect that the plaintiff’s award will be 
discounted by 25% for contributory negligence unless the court is satisfied that the person’s 
intoxication did not contribute in any way to the cause of the death, injury or damage. The court 
has discretion to impose a greater or lesser percentage of contributory negligence where it is felt 
this is appropriate.

Additionally, the CLA (Tas) specifies that a person is not to be awarded damages at all if the court 
finds that, on the balance of probabilities, the plaintiff was engaged in conduct that constitutes a 
serious offence and the conduct contributed materially to the risk of the death, injury or damage 
that was suffered. This provision takes the penalty against at-fault plaintiffs a step further than 
other jurisdictions, requiring courts to apply a 100% discount for contributory negligence in 
appropriate cases. South Australia has a similar provision.

The onus is on a defendant to raise a plaintiff’s intoxication or involvement in illegal activity 
to enjoy the liability exemption afforded by these provisions. In turn, the exclusions to the 
presumption raised in light of these provisions must be raised by the plaintiff to avoid liability 
being excluded.

The High Court considered the issue of intoxication at the time of harm in the case of CAL no 
14 Pty Ltd v Motor Accidents Insurance Board,433 which has recently been followed in Chaplin 
v Lane.434 In CAL no 14 the plaintiff’s husband, Mr Scott, was fatally injured in a motorcycle 
accident after leaving the Tandara Motor Inn on the evening of 24 January 2002. The deceased 
had been drinking and recorded a blood alcohol reading of 0.253g per 100mL of blood.

429 Ibid ss 35A–35C.
430 Ibid ss 29–35.
431 For further discussion see the New South Wales section on ‘Liability for Mental Harm’.
432 Ibid ss 4A–5. 
433 (2009) 239 CLR 390.
434 (2014) 67 MVR 54.
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Proceedings were initiated against the hotel and the licensee of the hotel by the deceased’s wife 
and, subsequently, by the Motor Accidents Insurance Board of Tasmania. The plaintiffs alleged 
that the defendants breached their duties to Mr Scott namely, their duty to take reasonable care 
to avoid Mr Scott riding his motorcycle whilst under the influence of alcohol. The deceased had 
previously arranged with the hotel operator to store his motorcycle at the hotel and that his wife 
would be contacted to collect him when he was ready to leave. As such, the plaintiffs alleged 
that the defendants’ breach arose from a failure to:

 � ring Mrs Scott and have her attend the premises;
 � deflect, delay, stall or provide resistance to Mr Scott leaving the hotel;
 � refuse to hand over the motorcycle; and
 � drive Mr Scott home.

The High Court concluded that no duty of care was owed to the deceased in the circumstances 
of the case. The court reasoned that ‘outside exceptional cases, persons in the position of the 
Proprietor and the Licensee owe no general duty of care at common law to customers which 
requires them to monitor and minimise the service of alcohol or to protect customers from the 
consequences of the alcohol they choose to consume’.435

Contributory negligence436 
The CLA (Tas) specifies that the principles applicable to determine whether a person has been 
negligent also apply in determining whether the person who suffered harm has engaged in 
contributory negligence. The standard of care required of the person who suffered harm is that 
required of a reasonable person in that person’s position. The issue is determined on the basis 
of what that person knew or ought to have known at the time.

The CLA (Tas) also allows the court to reduce a plaintiff’s damages award by 100% in situations 
where it is just and equitable to do so. 

It is important to note that contributory negligence is a concept that will turn on the facts of 
each case. However, there are guiding principles that courts rely upon in assessing a plaintiff’s 
conduct.

Any finding of contributory negligence on the part of the plaintiff will result in an apportionment 
of liability.437 The approach of the court is therefore twofold; first to determine that negligence on 
the part of the plaintiff occurred, and secondly to attribute a value or weight to such negligence, 
usually expressed as a percentage.

In Cook v Jennings438 the court considered the need for there to be something more than a mere 
error of judgment, but a degree of negligence on the part of the plaintiff. The case concerned 
a motor vehicle accident where the plaintiff collided with a stationary vehicle on the side of the 
Bass Highway (after breaking down). The stationary vehicle was not displaying any hazard or 
warning lights to oncoming traffic.

At first instance the court considered the driver of the stationary vehicle to have solely caused 
the accident. On appeal, the court held that the plaintiff was contributory negligent by 20% for 
failing to keep a proper lookout, which had he done so would have assisted not so much in 
observing the stationary vehicle, but in being alert to driving patterns ahead of him that ought to 
have indicated that an obscured and unknown obstruction was affecting traffic flow in his lane.

435 Ibid [64]. 
436 Civil Liability Act 2002 (Tas) s 23.
437  See ‘Proportionate Liability’. In considering apportionment, it is commonplace for courts to be guided by 

the case of Podrebeserk v Australian Iron and Steel Ltd (1985) 59 ALJR 492.
438 (2007) 48 MVR 185.
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Proportionate liability439 
The proportionate liability provisions in the CLA (Tas) apply to causes of action arising after 
1 June 2005.440

Tasmania has introduced proportionate liability provisions similar to those enacted in Queensland, 
New South Wales and Victoria. 

The provisions apply only to ‘apportionable claims’, defined as a claim for economic loss or 
damage to property in an action for damages (whether in tort, contract or otherwise) arising from 
a failure to take reasonable care, or a claim for loss or damage arising from a breach of s 236 of 
the Australian Consumer Law (Tasmania) Act 2010 (Tas) for misleading and deceptive conduct.441

An ‘apportionable claim’ does not include a claim arising out of personal injury442 or where a 
wrongdoer intentionally or fraudulently caused the economic loss or damage.443

A more detailed discussion of proportionate liability principles appears in the New South Wales 
section of the Guide. 

Unlike the Victorian proportionate liability legislation, the CLA (Tas) allows the court to consider 
the comparative responsibility of any concurrent wrongdoer who is not a party to the proceedings 
when deciding on an apportionment of responsibility.444 This is consistent with the legislative 
provisions of Queensland and New South Wales.

The CLA (Tas) prohibits recovery between concurrent wrongdoers by way of claims for contribution 
or requirements to indemnify.445 However, of considerable importance is a qualification of the 
limits imposed on recovery between concurrent wrongdoers, in that agreements between 
defendants to contribute to the damages recoverable from, or to indemnify other concurrent 
wrongdoers, remain unaffected.446 This qualification is not contained in the legislative provisions 
of Queensland, New South Wales,447 Victoria or the Australian Capital Territory but is similar to 
Western Australia and Northern Territory. The qualification present in the CLA (Tas) therefore raises 
doubts as to the ability of concurrent wrongdoers in other jurisdictions to rely on agreements 
providing for contribution or indemnity in respect of apportionable claims where there is no such 
explicit qualification.

Concurrent wrongdoers are required by the CLA (Tas) to assist the plaintiff to identify other 
concurrent wrongdoers.448 Failure to identify other known concurrent wrongdoers can have 
adverse cost consequences for the offending concurrent wrongdoer.449

439 Civil Liability Act 2002 (Tas) ss 43A–43G.
440 Proclamation under the Civil Liability Amendment (Proportionate Liability) Act 2005 (Tas).
441 Civil Liability Act 2002 (Tas) s 43A(1). 
442 Ibid s 43A(3).
443 Ibid s 43A(5).
444 Ibid s 43B(3). Compare the situation in Victoria, Wrongs Act 1958 (Vic) s 24AI(3).
445 Ibid s 43C(1).
446 Ibid s 43C(2).
447  There is no such section in the New South Wales legislation regarding agreements by defendants 

to contribute or indemnify remaining unaffected, however the same result can be achieved if the 
proportionate liability sections have been contracted out of; see Civil Liability Act 2002 (NSW) s 3A(2).

448 Civil Liability Act 2002 (Tas) s 43D.
449 Ibid s 43D(2). 
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Finally, the CLA (Tas) does not exclude the principles of vicarious liability, and the principles of 
joint and several liability in regard to partnership relationships.450 Of significance is the provision 
in the CLA (Tas) permitting all or any of the provisions dealing with proportionate liability to 
be excluded, modified or restricted by way of agreement (except for claims for personal injury 
or death).451 This principle was considered in Aquagenics Pty Ltd v Break O’Day Council.452 In 
this case, the Full Court of the Supreme Court of Tasmania determined that the proportionate 
liability provisions of the CLA (Tas) did not apply because the parties had contracted out of the 
proportionate liability legislation pursuant to s 3A.

In light of the similarity between the Tasmanian proportionate liability legislation and that of 
New South Wales, the decision of Ucak v Avante Developments Pty Ltd453 may be of further 
assistance in determining the judicial application of the proportionate liability provisions.

In that case, the New South Wales Supreme Court provided guidance for defendants intending 
to plead and rely on proportionate liability provisions. It was held that a defendant pleading 
proportionate liability must rely on the material facts pertaining to the causes of action by which 
it is alleged the claim is an ‘apportionable claim’. Put simply, if a defendant intends to allege that 
other concurrent wrongdoers either caused or contributed to the plaintiff’s loss, the defendant’s 
pleading must allege the relevant facts that cause the defendant to make such assertions.

Vicarious liability 
Tasmania has not introduced any legislative reforms dealing with the issue of vicarious liability. An 
employer can be vicariously liable for a wrongful, unauthorised or negligent act of an employee 
which is carried out in the course of his or her employment and is so closely connected with 
an authorised act that it may be regarded as a mode of doing the authorised act. This principle 
was endorsed in the High Court case of New South Wales v Lepore, Samin v Queensland, Rich 
v Queensland,454 in which three appeals were held simultaneously.

An employer will not always be responsible for the actions of an employee.455 The act must be 
closely connected with his or her employment for vicarious liability to attach. Therefore, whether 
an employer will be vicariously liable for the actions of an employee will depend upon the specific 
facts in each case. The New South Wales case of Webster v Coles Myer Limited; Thompson v 
Coles Myer Limited456 is indicative of this approach.

Further case discussion on vicarious liability is contained in the equivalent New South Wales and 
Victorian sections of the Guide.

Non-delegable duties457

The term non-delegable duty is somewhat misleading. It does not mean that a party owing a duty 
cannot delegate the task to a third party, but rather that the liability for the breach of the duty 
cannot be delegated. As such, it is a duty to ensure that reasonable care is taken. Therefore, if 
the third party to whom the task has been entrusted fails to exercise reasonable care, the non-
delegable duty will have been breached.

450 Ibid s 43G.
451 Ibid s 3A(3). New South Wales has a similar provision; see Civil Liability Act 2002 (NSW) s 3A(2).
452 (2010) 20 Tas R 239.
453 [2007] NSWSC 367.
454 (2003) 212 CLR 511.
455 Ibid.
456  [2009] NSWDC 4. This case was confirmed on appeal; see Coles Myer Ltd v Webster; Coles Myer Ltd v 

Thompson [2009] NSWCA 299. Further discussion of this case can be found in Vicarious Liability (New 
South Wales).

457 Civil Liability Act 2002 (Tas) s 3C.
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The categories of non-delegable duty continue to evolve. The courts have struggled however to 
clearly define the parameters required to justify the existence of a non-delegable duty of care. 
The known criteria include the superior capacity of the defendant to bear the risk of the mishap; 
the special obligation which it is proper to attach to extra hazardous activities; and the special 
dependence or vulnerability of the person to whom the duty is owed.458

Common known relationships in which non-delegable duties exist include:

 � employer and employee;459

 � host employer and contractor;460

 � school and student;461

 � hospital and patient;462 and
 � owner of premises and licensee.463

Exclusion clauses
Tasmania has not introduced any legislative reforms dealing with exclusion clauses. The common 
law principles will therefore remain applicable. Accordingly, in order to have any prospect of 
an exclusion clause being upheld, the person or entity including such a clause should ensure 
it is clearly incorporated into the contract, specifically drafted to cover the factual scenario 
encountered by the person or entity seeking to enforce it, and to the extent possible, brought to 
the attention of the other party to the contract.464

Where the claim is one captured by the Australian Consumer Law, there are certain guarantees 
which cannot be excluded or limited by contract. See div 2–3 of sch 2 of the Competition and 
Consumer Act 2010 (Cth).

Apologies465 
Section 7(3) of the CLA (Tas) defines an apology as:

‘an expression of sympathy or regret, or of a general sense of benevolence or 
compassion in connection with any matter, which does not contain an admission of 
fault in connection with the matter’.

Section 7(2) of the CLA (Tas) provides that evidence of an apology made by or on behalf of a 
person in connection with any matter alleged to have been caused by the fault of the person 
is not admissible in any civil proceedings as evidence of the fault or liability of the person in 
connection with that matter. Nor does it constitute an express or implied admission of fault or 
liability. It is not relevant to the determination of fault or liability.

The provision applies to civil liability of any kind except civil liability excluded by s 3B which 
includes matters related to sexual offences or intentional acts, injuries related to the use of 
tobacco and claims made under pt III of the Motor Accidents (Liabilities and Compensation) Act 
1973 (Tas).

458 Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
459 Kondis v State Transport Authority (1984) 154 CLR 672.
460  TNT Australia Pty Ltd v Christie & 2 Ors; Crown Equipment Pty Ltd v Christie & 2 Ors; Manpower Services 

(Aust) Pty Ltd v Christie & 2 Ors [2003] NSWCA 47.
461 Commonwealth v Introvigne (1982) 150 CLR 258.
462 Samios v Repatriation Commission [1960] WAR 219.
463 Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520.
464  The New South Wales case of Lormine Ltd and Anor v Xuereb [2006] NSWCA 200 may be of some 

relevance when considering how an exclusion clause may be interpreted in Tasmania. 
465 Civil Liability Act 2002 (Tas) s 7.
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For High Court guidance on the distinction between admissions and apologies, see Dovuro Pty 
Ltd v Wilkins.466

Limitation periods
The Limitation Act 1974 (Tas) provides that claims for damages for personal injury must be 
commenced within either three years from the date of discoverability (see definition below), or 
12 years commencing from the date of the act or omission which it is alleged resulted in the 
personal injury or death that is the subject of the action.

The ‘date of discoverability’, in the case of an action for damages for personal injuries, means the 
date when the plaintiff knew or ought to have known that personal injury or death:

 � had occurred;
 � was attributable to the conduct of the defendant; and
 � in the case of personal injury, was sufficiently significant to warrant bringing proceedings.

Section 5A(5) allows a judge to extend the limitation period in certain circumstances. The judge 
must have regard to the justice of the case and consider such things as:

 � whether the passage of time has prejudiced a fair trial of the action;
 � the nature and extent of the plaintiff’s loss; and
 � the nature of the defendant’s conduct.

An example where the limitation period was not extended was in the case of Kaye v Hoffman.467

In that case an application was made under s 5A(5) of the Limitations Act 1974 (Tas) to extend 
the limitation period to a claim for damages for personal injuries. The respondent was an 
endocrinologist who misdiagnosed the applicant with a tumour. Another endocrinologist advised 
the applicant that she had no tumour. The applicant asserted that the misdiagnosis resulted in 
side effects of the prescribed drugs, pregnancy termination, fear, stress, anxiety and depression. 

The applicant’s solicitor issued and served a writ despite the expiration of the limitation period. 
The issue on the application was whether the applicant had constructive knowledge of the 
respondent’s wrongdoing. The application was dismissed as the court held that the applicant 
had constructive knowledge of the respondent’s wrongdoing because a reasonable person in 
the applicant’s position is expected to make detailed enquiries at an early stage of diagnosis and 
ought to have known of a misdiagnosis.468

As to applicants with a disability at the time an action arises, s 26 provides that an action may 
be brought at any time before the expiration of three years from the date when a person ceased 
to be under a disability or died whichever event first occurred notwithstanding that the period of 
limitation has expired.

Damages Awards

Awards of damages in personal injuries claims in Tasmania are regulated by the CLA (Tas). 

466 (2003) 215 CLR 317. 
467 (2009) 19 Tas R 357.
468  The decision was appealed but the application was dismissed; see Kaye v Hoffman (No 2) [2008] TASSC 

2 and Kaye v Hoffman (2009) 19 Tas R 357.
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General damages469 
Tasmania does not impose a cap on general damages but applies an indexed threshold.  
Section 27 of the CLA (Tas) provides that if general damages are assessed at or below $5,000 
(Amount A) no award will be made. Section 27(4)(a)(ii) provides that Amount A is to be recalculated 
on 1 July each financial year by adjusting the sum to reflect the consumer price index figure for 
Hobart for the March quarter immediately preceding the financial year in which the threshold 
amount is to apply. Where the assessment lies between $5,000 and Amount B (an amount five 
times Amount A or $25,000) the amount awarded is calculated using the following formula:

Award = 1.25 x (amount assessed – Amount A).

Where the assessment exceeds Amount B, the amount awarded is equal to the amount assessed. 
The courts are also able to refer to common law precedent for the purpose of establishing the 
appropriate award in the proceeding.

Economic loss470

Section 26(1) provides that where a person is entitled to damages for loss of earning capacity 
or where a claim for damages is made pursuant to the Fatal Accidents Act 1934 (Tas), a court 
must not award those damages on the basis that the person was, or may have been capable of, 
earning income at greater than three times the adult average weekly earnings as published by 
the Australian Bureau of Statistics before damages are awarded.

In relation to an award for economic loss as a consequence of mental harm, under s 35 of the 
CLA (Tas), a court cannot make an award of damages resulting from breach of duty unless the 
harm consists of a recognised psychiatric illness.

Gratuitous care471

Similarly worded to the New South Wales provision, s 28B(2) precludes awards of damages for 
gratuitous care unless:

 � the services are necessary;
 � the need for services arise solely out of the injury for which the damages are to be awarded; 

and
 � the services have been provided, or are likely to be provided, to that person for more than 

six hours per week and for more than six consecutive months.

In calculating damages for gratuitous services, the hourly rate must not exceed 1/40 of adult 
average weekly earnings, and the weekly rate must not exceed adult average weekly earnings.472 

Under s 28C, an award for gratuitous services cannot be made for claims in relation to pt III of 
the Motor Accidents (Liabilities and Compensation) Act 1973 (Tas).

Section 28BA provides that damages can only be awarded to an injured person for the loss of 
capacity to provide gratuitous services if such services have been provided for a period of more 
than six hours per week for six consecutive months after the person was injured. 

469 Civil Liability Act 2002 (Tas) ss 27–28.
470 Ibid ss 26 and 35. 
471 Ibid ss 28B and 28BA. 
472 Ibid s 28B(3). 
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Interest
Tasmania has not implemented any legislative reforms with respect to interest on civil liability 
damages awards.

Discount rate473

If an award of damages is to include any component assessed as a lump sum for future loss, the 
present value of that future loss is to be qualified by adopting a discount rate of 5%, or if another 
discount rate is prescribed, that other discount rate. 

Exemplary, punitive or aggravated damages 
Whilst there have been indications that Tasmania may implement legislative changes to remove 
a plaintiff’s right to claim exemplary, punitive or aggravated damages, no legislation has yet been 
enacted in this regard.

Structured settlements474

Section 8 of the CLA (Tas) defines a structured settlement in the same terms as the Queensland, 
New South Wales and Victorian legislation. The relevant legislation provides for the courts to 
advise of a proposed award ahead of making the award to allow parties to negotiate (should 
they wish) a structured settlement. Pursuant to s 8(1), one or more parties to a claim for personal 
injury or death may apply to the court for an order approving of, or in the terms of, the structured 
settlements.

Legal costs 
There are no caps that apply to legal costs in Tasmania under the CLA (Tas). 

473 Ibid s 28A.
474 Ibid s 8.
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Unlike other states, South Australia had its own statutory civil liability regime long before the 
Ipp report. Following the Ipp report, a number of statutory reforms were enacted to incorporate 
some of the recommendations.

Application of Statutory Reforms

South Australia introduced reforms through a number of amendments to the Civil Liability 
Act 1936 (SA) (CLA (SA)). Section 4 provides that the CLA (SA) applies to the exclusion of 
inconsistent laws to the determination of liability and the assessment of damages for harm 
arising from accidents occurring in South Australia. The Act expressly excludes any application 
to rights to compensation under South Australian workers compensation legislation. Section 51 
provides that the damages provisions apply to claims involving motor accidents, negligence, 
breach of contractual duties of care and wrongful death actions. Intentional torts, such as battery, 
assault or false imprisonment which result in injury are not covered by the CLA (SA). Instead, 
damages provisions apply only to accidents caused wholly, or in part, by negligence or some 
other unintentional tort on the part of a person other than the injured person. 

The negligence provisions contained in pt 6 of the CLA (SA) only apply to causes of action arising 
after 1 May 2004. The damages provisions contained in the CLA (SA) only apply to injuries that 
occurred after 1 December 2002.

Pre-court Procedures

Pre-court procedures are governed by the Supreme Court Rules 1987 (SA)475 (rules). The 
rules require a plaintiff to provide a defendant with a notice of claim at least 90 days prior to 
commencing legal action. The notice must contain sufficient information to enable the defendant 
to make an offer to settle and must include copies of any expert reports. The defendant is 
required to respond within 60 days, advising whether liability is admitted or denied and include 
copies of its expert reports. The court may penalise the parties for failing to comply with these 
requirements.

A settlement conference must be convened at an early stage to explore the possibility of a 
negotiated resolution of the claim. Either party may file an offer of settlement at any time. If a 
party chooses not to accept a filed offer and does not achieve a better outcome than that filed 
offer, there is a risk of an adverse costs order at trial.

The Law of Negligence – Scope of Duty of Care476

South Australia has clarified its position in relation to foreseeability of harm through the 
implementation of amendments to the CLA (SA). 

Section 31(1) provides that in determining whether a defendant was negligent, the standard of 
care required is that of a reasonable person in the defendant’s position who was in possession 
of all information that the defendant had, or ought reasonably to have had, at the time of the 
incident out of which the harm arose.

475  Sections 6A.02 to 6A.09 of the Supreme Court Rules 1987 (SA) applies to actions commenced on or after 
September 2000 but before 3 September 2006. Division 2 of the Supreme Court (Civil) Rules 2006 (SA) 
apply to actions commenced on or after 4 September 2006. Both sets of rules contain similar provisions. 

476 Civil Liability Act 1936 s 31. 

SOUTH AUSTRALIA
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Section 32(1) provides that a person will not be liable for failing to take precautions against a risk 
of harm unless:

 � the risk was foreseeable (that is, it is a risk of which the person knew or ought to have 
known); and

 � the risk was not insignificant; and
 � in the circumstances, a reasonable person in the person’s position would have taken those 

precautions.

Additionally, s 32(2) of the CLA (SA) outlines the relevant factors a court must consider when 
determining whether a reasonable person would have taken precautions against the risk which 
caused the harm. These factors are:

 � the probability that the harm would occur if precautions were not taken;
 � the likely seriousness of the harm;
 � the burden of taking precautions to avoid the risk of harm; and
 � the social utility of the activity that creates the risk of harm.

The CLA (SA) is not a codification of the law of negligence and it is open to the court to have 
regard to the common law test regarding foreseeability. As outlined in the decision of Wyong 
Shire Council v Shirt,477 a foreseeable risk is one that was ‘not far-fetched or fanciful’. This 
approach was adopted by the South Australian Supreme Court in Trevorrow v South Australia478 
when it held that the State knew or ought to have known at the relevant times that separating a 
child from its parents was likely to cause damage to the child.

In Starick v Starick & Edwards, Starick v Edwards,479 the defendant, a truck driver in control of a 
large, heavy, long vehicle capable of causing great damage, was held to have breached the duty 
of care he owed to the plaintiff. Tilmouth J thought that a driver in the position of the defendant 
was under not only the same duty expected of any other driver, but also a duty to keep a 
particularly careful look out.480 This duty was breached when the defendant failed to take note of 
the plaintiff’s vehicle before manoeuvring his truck into its path.

Causation481

The CLA (SA) provides guidance on apportioning liability amongst multiple tortfeasors, by 
considering the position of each defendant individually and applying the established principle 
under which responsibility may be assigned. Unlike other jurisdictions, South Australia has not 
implemented any provisions to assist the court in determining what a plaintiff would have done 
had the defendant’s negligent conduct not occurred.

Section 35 provides that the plaintiff bears the onus of proof in relation to establishing issues 
of causation. A more detailed discussion of these principles appears under the discussion 
causation in the New South Wales part of the guide.

Causation was examined by the South Australian Supreme Court in Queen Elizabeth Hospital v 
Curtis.482 In that case, the plaintiff presented to the Queen Elizabeth Hospital after experiencing 
dizziness, nausea and headaches. A medical officer diagnosed migraine. The plaintiff returned 
to the hospital the following morning complaining of ongoing symptoms and a diagnosis of  

477 (1979) 146 CLR 40.
478 (2007) 98 SASR 136.
479 (2010) 170 LSJS 209.
480 Ibid [71].
481 Civil Liability Act 1936 (SA) ss 34–35.
482 [2008] SASC 344.
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bacterial meningitis was made. The defendant accepted that it had breached its duty of care by 
failing to diagnose the plaintiff at first instance. The primary issue on appeal was whether the 
plaintiff had established that her injuries were caused by the defendant’s breach of its duty of 
care.

The Supreme Court held that a failure to promptly administer antibiotics materially contributed 
to the plaintiff’s injuries, specifically, a loss of hearing. Accordingly, the appeal was dismissed. 

Obvious risk483

Sections 38 and 39 provide that there is no duty to warn of an obvious risk and no liability in 
negligence for harm suffered as a result of the materialisation of an inherent risk. The term 
‘obvious risk’ is defined in s 36 as a risk that, in the circumstances, would have been obvious to 
a reasonable person in the position of that person. 

Pursuant to s 37, a person will be deemed to be aware of an obvious risk unless they can prove 
that they were not. 

In the District Court decision of Curzons v Motor Accident Commission,484 the court held that 
retrieving a tyre iron from the middle of the road did not amount to an obvious risk even in 
circumstances where the vehicle that hit the claimant had been involved in a car chase with the 
vehicle in which the claimant had been a passenger prior to the incident.

In the case of Neindorf v Junkovic,485 the High Court of Australia considered an injury sustained by 
a woman attending a suburban garage sale when she tripped on an uneven concrete driveway. 
The Full Court of the South Australian Supreme Court had reduced the original award to the 
plaintiff by 30% for contributory negligence. At first instance the defendant argued that the gap 
in the concrete was an obvious risk so her duty of care as an occupier did not extend to the 
plaintiff’s injuries. The High Court agreed, finding that the event should not be considered in 
hindsight and the plaintiff, a visitor at the time, should have taken care when visiting the property 
for the first time.

In Fantis and Ors v Abi-Mosleh and Ors486 the plaintiff sustained injuries after tripping on a 
metal cover to a large sump in an unsealed car park operated by the defendant. The defendant 
asserted that the exposed edge of the sump and its cover were obvious and it was therefore 
relieved of a duty to warn or protect. The court rejected this argument on a factual basis, finding 
that the danger posed by the sump and its cover was not obvious. The court noted that there 
was a ‘degree of disguise or camouflage’ and the danger, while not obvious to the plaintiff, was 
known or ought to have been known to the defendants.487

Dangerous recreational activities
The regime in South Australia reflects a similar position to that in the other states. In relation to 
recreational services, ss 60 and 61 of the Australian Consumer Law (SA) provides a statutory 
guarantee that those services will be:

 � provided with due care and skill; and
 � reasonably fit for the purpose for which the services are being acquired; and
 � of such a nature, and quality, state or condition, that they might reasonably be expected to 

achieve the result that the consumer wishes to achieve so long as that wish is made known 
to the service provider.

483 Civil Liability Act 1936 (SA) ss 36–39.
484 [2011] SADC 103.
485 (2005) 222 ALR 631.
486 (2007) 97 SASR 360; [2007] SASC 110.
487 Ibid 369. 
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Recreational services are defined as services that consist of the participation in a sporting activity 
or leisure time pursuit or any other activity that involves a significant degree of physical exertion 
or risk and is undertaken for the purposes of recreation, enjoyment or leisure.488

Section 42 of the Fair Trading Act 1987 (SA) (Fair Trading Act) allows the provider of recreational 
services to exclude, restrict or modify the guarantees that would otherwise have been implied 
into the contract for the provision of the recreational service. Depending on the terms of the 
waiver, providers of recreational services can reduce or even exclude their liability for personal 
injury. Should the consumer not agree to the terms of the waiver, the service provider is able to 
refuse the provision of services.489 

This does not apply when a significant personal injury is sustained, if it is established that the 
reckless conduct of the service provider caused the injury.490 For this section, ‘significant personal 
injury’ is one that is not nominal, trivial or minor, and the recklessness of the conduct in question 
is to be determined by the general principles set out in s 34 of the CLA (SA). Importantly, a child 
under the age of 18 is not legally able to exclude or modify their own rights, nor is the parent of 
the child able to exclude or modify the child’s rights.491 To date, these provisions have not been 
judicially interpretated.

Liability of professionals492

Section 41 of the CLA (SA) addresses the standard of care required of professionals and states 
that a person who provides a professional service incurs no liability in negligence if it is established 
that the provider acted in a manner that (at the time the service was provided), was widely 
accepted in Australia, by members of the same profession, as competent professional practice. 
However, s 41(2) provides that professional opinion can not be relied on for the purposes of this 
section if the court considers that the opinion is irrational.

Section 41(5) limits the scope of s 41 in respect to liability arising in connection with the giving 
(or failure to give) a warning, advice or other information in relation to a risk of death or injury 
from the provision of health care service. Section 41(5) differs from similar provisions in New 
South Wales and Victoria as it specifically applies to the provision of health care services only. 
There have been no recent cases where s 41 has been considered in South Australia. However, 
the New South Wales Court of Appeal decision of Dobler v Kenneth Halverson; Dobler v Kurt 
Halverson (by his tutor),493 may be instructive on how South Australia’s s 41 should be applied. 
The decision in that case confirmed that the New South Wales provision in respect to the liability 
of professionals operates as a defence and does not define the content of the duty of care owed 
by the professional.494

Similar to legislation enacted in other States, the Professional Standards Act 2004 (SA) 
(Professional Standards Act) allows limited liability to members of occupational associations in 
certain circumstances. The Act does not limit liability in respect of claims arising out of acts such 
as death or personal injury, fraud, or an intentional tort. The primary difference between South 
Australia and New South Wales, is that New South Wales has amended its legislation to include  

488 Fair Trading Regulations 2010 (SA) sch 1; Fair Trading Act 1987 (SA) s 42.
489 Fair Trading Regulations 2010 (SA) sch 1.
490 Fair Trading Act 1987 (SA) s 42(3). 
491 Ibid.
492 Civil Liability Act 1936 (SA) ss 40–41.
493 (2007) 70 NSWLR 151.
494 Ibid [60]–[61].
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liability for damages arising out of any negligence or other fault of a legal practitioner in acting for 
a client in a personal injury claim,495 whilst the South Australian legislation expressly excludes the 
operation of the Professional Standards Act to such liability. As with most Australian jurisdictions, 
the South Australian legislation has not had any noticeable impact on the courts’ interpretation 
of the civil liability of professionals to date.

Liability of public authorities496

Legislative reforms in South Australia have restated the previous common law position with 
respect to the highway immunity rule under s 42 of the CLA (SA). Prior to the High Court decision 
in Brodie v Singleton Shire Council,497 which allowed for a finding of negligence against a road 
authority, the position in South Australia was that an authority responsible for a highway could 
not be held liable in tort for harm in respect of the use of that highway. 

Liability of volunteers and Good Samaritans498

The Volunteers Protection Act 2001 (SA) (Volunteers Protection Act) was implemented to 
exclude volunteers performing community work on behalf of the government or incorporated 
bodies from liability. The liability of Good Samaritans assisting people in need of emergency 
assistance is dealt with in pt 9 div 11 (s 74) of the CLA (SA).

Volunteers
Each jurisdiction (other than the Commonwealth) follows a basic framework for the exemption 
from liability for ‘volunteers’ who perform ‘community work’ for a ‘community organisation’. Each 
element must be satisfied for the exemption to apply. In South Australia a ‘volunteer’ is a person 
who performs ‘community work’ on a voluntary basis. ‘Community work’ focuses on the overall 
activity engaged in by the ‘community organisation’ (not the conduct of the volunteer). The four 
common types of activity across all state and territory legislation is work done for charitable, 
benevolent, educational or sporting purposes. Each jurisdiction (other than the Commonwealth) 
provides that a ‘community organisation’ includes a ‘body corporate’ or ‘corporation’.

As mentioned, the Volunteers Protection Act was introduced to limit and/or exclude volunteers 
from liability. The Volunteers Protection Act protects volunteers of government and incorporated 
bodies who perform community work in good faith. However, the protection from civil liability is 
limited by the following exceptions:499

 � CTP liability;
 � liability for defamation;
 � impairment caused by recreational drugs;
 � actions outside the scope of those authorised by the community organisation; and
 � actions contrary to instructions received from the community organisation.

Food donors and distributors500

The Civil Liability (Food Donors and Distributors) Amendment Act 2008 (SA) amended the CLA 
(SA) by introducing s 74A which provides that a food donor or distributor incurs no civil liability 
for loss of life or personal injury arising from consumption of food donated or distributed. It 
should be noted that, the immunity does not operate if the food donor or distributor knew or 
was recklessly indifferent to the fact that when the food left the possession or control of the food 
donor or distributor it was unsafe within the meaning of s 8 of the Food Act 2001 (SA).

495 See Professional Standards Act 1994 (NSW) s 5(3). 
496 Civil Liability Act 1936 (SA) s 42.
497 (2001) 206 CLR 512.
498 Civil Liability Act 1936 (SA) s 74.
499 Volunteers Protection Act 2001 (SA) s 4. 
500 Civil Liability Act 1936 (SA) s 74A.
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Good Samaritans
Under s 74 of the CLA (SA) persons who come to the aid of a victim in an emergency are 
protected from civil liability. However, there are some limitations placed on the immunity from 
liability in relation to persons who were under the influence of drugs or alcohol. All other Australian 
jurisdictions maintain a similar position, with the exception of Queensland, which only affords 
protection to Good Samaritans associated with prescribed organisations.

Liability for mental harm501

Section 33 of the CLA (SA) provides that a person does not owe a duty to take care not to cause 
mental harm to another unless it is reasonably foreseeable that a person of normal fortitude 
might, in the circumstances of the case, suffer a psychiatric illness. This follows the principles 
determined by the High Court in Tame v State of New South Wales; Annetts v Australian Stations 
Pty Ltd.502

Section 53 limits liability for mental harm to incidents where the plaintiff was actually injured, or 
physically present at the scene of the accident, or to circumstances in which the injured person 
was an immediate family member of the plaintiff. Furthermore, damages may only be awarded 
for pure mental harm if the harm consists of a recognised psychiatric illness, consistent with 
Tame.

In Halech v State of South Australia503 a claim for psychological injury arose after police had 
misidentified four victims of a fatal car accident and the mistake was only revealed after the 
funerals and cremations were held. The action was dismissed with the court reasoning that if 
the police were held to owe a duty of care, it would inhibit their ability to perform their primary 
responsibility of investigating incidents. This is also consistent with Tame.504

The High Court in the case of King v Philcox505 considered the comparative provisions of the Civil 
Liability Act 2002 (NSW) which are equivalent to those in the CLA (SA).506

In King, a passenger in a motor vehicle was fatally injured. The brother had observed the accident 
scene, however was not at the time aware that his brother was involved in the accident. Upon later 
discovering that his brother had died in the accident, he states that he developed psychological 
injuries. This formed the basis of a claim for damages from the driver for mental harm. 

It was found at first instance, and on appeal to the Full Court of the Supreme Court and in the 
High Court that the driver owed a duty of care not to cause pure mental harm to the brother, 
and that duty was breached by the driver’s negligence. However the High Court unanimously 
held that the brother was not entitled to recover damages for mental harm because he was not 
present at the scene of the accident when it occurred. Despite the brother being in the same 
locale as the accident and present at the scene of the accident, he did not witness the victim 
being injured or killed. The principles from this decision are in keeping with the Civil Liability Act 
2002 (NSW) which requires a plaintiff to have witnessed the victim being killed at the scene in 
order to recover damages for pure mental harm.507

501 Ibid ss 33 (standard of care) and 53 (damages).
502  (2002) 211 CLR 317; Refer to the section in this guide on ‘Liability for Mental Harm’ in the New South 

Wales jurisdiction for further discussion of these provisions.
503 (2004) 234 LSJS 1; [2004] SADC 78.
504 (2002) 211 CLR 317. 
505 (2015) 255 CLR 304.
506 Civil Liability Act 1936 (SA) s 33 and s 53.
507 Ibid s 30(2)(a).
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Intoxication and illegal activity508

Pursuant to s 46 of the CLA (SA), a rebuttable presumption of contributory negligence arises in 
cases where the plaintiff was intoxicated at the time of the injury. Where this presumption applies, 
damages are to be reduced by a minimum of 25%. Contributory negligence will be presumed 
in cases where the plaintiff relies on the skill and care of an intoxicated person, resulting in a 
minimum reduction of 25%.

Section 43 of the  CLA (SA) excludes liability for damages if the accident in which the plaintiff 
sustained injury occurred while that person was committing an indictable offence. The provision 
is the only statutory illegality defence which requires proof of the commission of an indictable 
offence beyond reasonable doubt. A conviction or acquittal is conclusive evidence of guilt or 
innocence of the offence to which it relates. Further, the indictable offence must be conducted 
contemporaneously with the accident, that is to say, at the same time.509 There is also discretion 
to award damages even in the event of illegality if the case is exceptional and the operation of 
the principle would be harsh or unjust.

The onus is on a defendant to raise a plaintiff’s intoxication or involvement in illegal activity to 
enjoy the liability exemption afforded by these provisions. The exclusions to the presumption 
raised in light of these provisions in turn must be raised by the plaintiff to avoid liability being 
excluded.

Contributory negligence510

Following the Ipp report, South Australia amended the CLA (SA) to incorporate the 
recommendations made in relation to contributory negligence. There are specific provisions now 
in place outlining what principles and factors should be taken into account when determining 
whether or not a plaintiff has been contributorily negligent. Section 44 applies the same general 
standard of negligence when determining whether a person has been contributorily negligent.511 
Section 46 establishes a rebuttable presumption that a person who is injured while intoxicated 
has been contributorily negligent to the extent of at least 25%. 

The case of Motor Accident Commission v Curzons512 provides a good example of the application 
of s 46. At first instance the respondent successfully claimed damages for the appellant’s 
negligence, reduced by 25% for contributory negligence attributable to the former’s intoxication 
at the time of the incident. On appeal, the South Australian Supreme Court increased the 
apportionment of contributory negligence to 50%. It was the court’s view that the respondent 
created the situation of danger when he was struck by a vehicle, and his was not a case of mere 
intoxication, but extreme intoxication: he had a blood alcohol reading in excess of 0.2g per 
100mL of blood.513 

Section 47 outlines a similar presumption in relation to relying on the skill of a person who is 
known to be intoxicated. Section 49 imposes such a presumption on an individual who fails to 
wear a seatbelt. Although earlier versions of this provision required the defendant to establish 
the proper use of a seatbelt would have reduced or lessened the severity of the injury, there is 
no longer such a discretion or onus in the case of failing to wear a seatbelt. In such a case, the 
presumption of contributory negligence is ‘irrefutable’.514 The methodology for calculation of 
damages where a contributory negligence percentage is a factor prescribed in s 50.

508 Ibid s 43 and ss 46–49.
509 Curzons v Motor Accident Commission (2011) 275 LSJS 40. 
510 Civil Liability Act 1936 ss 44–50.
511 Starick v Starick & Edwards, Starick v Edwards (2010) 170 LSJS 209.
512 [2012] SASCFC 22.
513 [2012] SASCFC 22, [45], [48] (per Gray J, with whom Sulan and David JJ agreed).
514 Ibid [89]. 
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Determination of contributory negligence will turn on the facts of each case. What is considered 
negligent conduct on the part of a plaintiff in respect of the cause of his or her own injuries is 
entirely circumstantial.

Section 7 of the Law Reform (Contributory Negligence and Apportionment of Liability) Act 2001 
(SA) also outlines the process for reducing an award for damages on account of contributory 
negligence.This section operates subject to any contradictory legislation, so in cases of 
overlap, the provisions of the CLA (SA) will prevail. Section 6 allows for apportionment through 
a contribution from a third person who is liable for the same harm if a claim is made within 
two years of the amount of damages being finally determined (or within the plaintiff’s statutory 
limitation period if the remaining time exceeds two years).

Proportionate liability515

The proportionate liability provisions in the Law Reform (Contributory Negligence and 
Apportionment of Liability) Act 2001 (SA) apply to causes of action which arise after 1 October 
2005.516

In South Australia an apportionable liability is one for which the liability is for harm (but not 
derivative harm) consisting of economic loss (but not economic loss consequent on personal 
injury) or loss of, or damage to, property.517

In the District Court decision of Outback Health Screenings Pty Ltd v Gwam Investments Pty 
Ltd,518 Judge Tilmouth discussed the statutory scheme relating to apportionment liability in 
South Australia:

‘Apportionate liability arises when the acts or omissions of “two of more wrongdoers” 
caused or contributed to the harm: s 8(2)(b). That end is achieved by determining the 
extent of the defendants’ responsibility for the harm, then the extent of the responsibility 
for the harm caused or contributed to by “other wrongdoers” (whether parties to the 
proceedings or not): s 8(2). Next the court may limit a defendant’s liability to the plaintiff 
in damages, to a percentage that is fair and equitable having regard for the extent of its 
responsibility: s 8(2). Still further, in the case of other wrongdoers who also happen to 
be defendants to the proceedings, the court is given the power to determine as against 
each, a proportion of the plaintiff’s damages equivalent to the percentage representing 
the extent of each defendants respective contribution to the plaintiffs’ harm: s 8(4).’

If the proceedings involve both an apportionable claim and a non-apportionable claim, liability for 
the non-apportionable portion will be determined first in accordance with ordinary applicable legal 
rules.519 Therefore, the principle of joint and several liability may still apply to non-apportionable 
portions of a plaintiff’s claim. This is consistent with legislation in New South Wales, Tasmania and  
the Australian Capital Territory. Contribution proceedings between wrongdoers are prohibited in 
respect of liability limited by the apportionment provisions.520 There is an exception to this rule as 
contribution proceedings between wrongdoers who are classed as being from the same group 
are permitted.521 The South Australian legislation requires defendants to assist the plaintiff to  

515 Law Reform (Contributory Negligence and Apportionment of Liability) Act 2001.
516  Law Reform (Contributory Negligence Apportionment of Liability) (Proportionate Liability) Amendment 

Act 2005 (SA).
517 Ibid s 3(2)(a).
518 (2009) 262 LSJS 98.
519 Ibid s 3(2)(a).
520 Ibid s 9.
521 Ibid s 9(a).
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identify other parties who may be liable in respect of the plaintiff’s claim and the circumstances 
giving rise to the other party’s liability.522 A failure to identify other potential defendants can have 
adverse cost consequences for the offending defendant.523 This is consistent with the legislation 
in Tasmania, New South Wales, Queensland and the Australian Capital Territory.

The legislation is silent on the issue as to whether defendants whose liability is limited under the 
apportionment legislation can or cannot be required to indemnify other defendants. The general 
provisions applicable to contribution claims state that if it is fair and equitable to do so, the court 
may order that the contribution to be recovered is to amount to a complete indemnity or the 
court may exempt a person from liability to make contribution.524 However, an order providing 
a complete indemnity may be held to only operate between wrongdoers who are members 
of the same group, and not between wrongdoers whose liability has been limited as per the 
apportionment provisions for a claim, but who are not part of the same group. In absence of 
judicial determination on this issue, the operation of the legislative provisions remains unclear.

Additionally the legislation does not apply in respect of certain building works under s 72 of 
the Development Act 1993 (SA). There have been limited decisions in South Australia which 
substantively address the judicial application of pt 3 of the Law Reform (Contributory Negligence 
and Apportionment of Liability) Act 2001 (SA). 

However, with the South Australian proportionate liability legislation having a similar requirement 
to assist the plaintiff to that of New South Wales, the case law from New South Wales may assist 
in determining the application of the proportionate liability provisions.

In Ucak v Avante Developments Pty Ltd,525 the New South Wales Supreme Court provided 
guidance for defendants intending to plead and rely on proportionate liability provisions. It 
was held that a defendant, pleading and relying on proportionate liability, must plead and rely 
on the material facts pertaining to the causes of action by which it is alleged the claim is an 
‘apportionable claim’. Essentially this means that if a defendant intends to allege that other 
concurrent wrongdoers either caused or contributed to the plaintiff’s loss, the defendants 
pleading the same must allege the relevant facts which cause the defendant to make such 
assertions.

Vicarious liability526

Under s 59 of the CLA (SA) despite any other law to the contrary, an employee is not required 
to indemnify their employer in respect of the vicarious liability incurred by the employer. Further, 
the employer will be liable to indemnify the employee for any liability incurred by the employee in 
respect of the tort unless the employee is otherwise entitled to an indemnity from another source.

Non-delegable duties
The term non-delegable duty is somewhat misleading. It does not mean that a party owing a 
duty cannot delegate the task to a third party, but rather that the liability for breach of the duty 
cannot be delegated. As such, it is a duty to ensure that reasonable care is taken. Therefore, if 
the third party to whom the task has been entrusted fails to exercise reasonable care, the non-
delegable duty will have been breached. The courts have struggled, however, to clearly define the  

522 Ibid s 10(1).
523 Ibid s 10(2).
524 Ibid s 6(7).
525 [2007] NSWSC 367. 
526 Civil Liability Act 1936 (SA) s 59.
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parameters required to justify the existence of a non-delegable duty of care and the categories 
continue to evolve. The known criteria include the superior capacity of the defendant to bear 
the risk of the mishap; the special obligation which it is proper to attach to extra-hazardous 
activities; and the special dependence or vulnerability of the person to whom the duty is owed.527

Common known relationships in which non-delegable duties exist include:

 � employer and employee;528

 � host employer and contractor;529

 � school and student;530 
 � hospital and patient;531 and
 � owner of premises and licensee.532

Exclusion clauses
The South Australian legislature has not introduced any reforms dealing with exclusion clauses. 
The common law principles therefore remain applicable. Accordingly in order to have any 
prospect of an exclusion clause being upheld, the person or entity including such a clause 
should ensure that same is clearly incorporated into the contract, specifically drafted to cover 
the factual scenario encountered by the person or entity seeking to enforce it, and to the extent 
possible, brought to the attention of the other party to the contract.533

Where the claim is one captured by the Australian Consumer Law, there are certain guarantees 
which cannot be excluded or limited by contract. See div 2–3 of sch 2 of the Competition and 
Consumer Act 2010 (Cth).

Expressions of regret and apologies534 
Section 75 of the CLA (SA) provides that in:

‘proceedings in which damages are claimed for a tort, no admission of liability or fault is 
to be inferred from the fact that the defendant or a person for whose tort the defendant 
is liable expressed regret for the incident out of which the cause of action arose’.

Basically, expressions of regret about an incident that do not admit liability are not admissible in 
a court proceeding if it was made prior to the commencement of the proceeding.

For High Court guidance on the distinction between admissions and apologies, see Dovuro Pty 
Ltd v Wilkins.535

527 Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
528 Kondis v State Transport Authority (1984) 154 CLR 672.
529  TNT Australia Pty Ltd v Christie & 2 Ors; Crown Equipment Pty Ltd v Christie & 2 Ors; Manpower Services 

(Aust) Pty Ltd v Christie & 2 Ors [2003] NSWCA 47.
530 Commonwealth v Introvigne (1982) 150 CLR 258.
531 Samios v Repatriation Commission [1960] WAR 219.
532 Burnie Port Authority v General Jones Pty Ltd (1994) 179 CLR 520. 
533  The New South Wales Court of Appeal decision of Lormine Pty Ltd & Anor v Xuereb [2006] NSWCA 200 

may be of some relevance when considering how an exclusion clause might be interpreted in South 
Australia. 

534 Civil Liability Act 1936 s 75.
535 (2003) 215 CLR 317. 
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Limitation periods 
Section 36(1) of the Limitation of Actions Act 1936 (SA) (Limitation Act) provides that a claim 
for personal injury must be commenced within three years after the cause of action accrued. An 
amendment has been included in s 36(1)(a) to provide that in the case of a personal injury that 
remains latent for some time after its cause, the period of three years begins to run when the 
injury first comes to the person’s knowledge. Personal injuries under this Act include any disease 
and any impairment of a person’s physical or mental condition.

A plaintiff may apply to the court for an extension of the limitation period under s 48. A court 
cannot extend a limitation period unless it is satisfied that:

 � facts material to the plaintiff’s case were not ascertained by him until some point of time 
occurring within 12 months before the expiration of the period of limitation or occurring 
after the expiration of that period and that the action was instituted within 12 months after 
the ascertainment of those facts by the plaintiff; or

 � that the plaintiff’s failure to institute the action within the limitation period resulted from 
representations or conduct of the defendant, or a person whom the plaintiff reasonably 
believed to be acting on behalf of the defendant, and was reasonable in view of those 
representations or that conduct and any other relevant circumstances; and

 � that in all the circumstances of the case, it is just to grant the extension of time.

Furthermore, a fact is not considered material unless it forms an essential element of the plaintiff’s 
cause of action or it would have major significance on an assessment of the plaintiff’s loss.

Defamation claims
Section 37 of the Limitation Act provides that defamation claims are to be commenced within 
one year from the date of the publication of the matter complained of. However, if a court is 
satisfied that it was not reasonable in the circumstances for the plaintiff to have commenced an 
action in relation to the matter complained of within one year from the date of the publication, 
it must extend the limitation period mentioned in sub-s (1) to a period of up to three years 
running from the date of the publication (but no further extension is to be allowed under any 
other provision of the Limitation Act).

Further, where the time for bringing an action or proceeding is limited by the Limitation Act, and 
the person who is entitled to bring the action or proceeding is under a legal disability, the time 
for bringing that action or proceeding shall be extended by the period or periods for which the 
disability exists or continues after the time at which the right to bring the action or proceeding 
arose. Section 45(3) provides that no period of limitation shall be extended by this section to 
more than 30 years from the time at which the right to bring the action or proceeding arose.

If a child suffers personal injury and the time for bringing an action for damages is extended by 
the Limitation Act to more than six years from the date of the incident out of which the injury 
arose (the relevant date), then pursuant to s 45A(1)(b), a notice of an intended action must be 
given within six years after the relevant date by or on behalf of the child to the person alleged to 
be liable in damages (the defendant).

If the notice of intended action is not served within the six year time period, the plaintiff is not 
prevented from bringing an action for damages. However, if the court is satisfied that there is 
valid reason to excuse the non-compliance, no damages will be allowed to compensate for 
medical or gratuitous services provided before the date of action commenced, and no legal or 
other costs incurred in contemplation of the action or a possible action will be allowed.
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Damages Awards

South Australia has introduced legislative reforms to regulate the assessment of damages in 
personal injury claims. The reforms impact on the assessment of general damages, gratuitous 
care and economic loss in relation to mental harm and lost earning capacity in relation to a claim 
for a deceased person.

The Civil Liability Act provides a cap on general damages of $350,000 (calculated according to 
s 52(2)(c)–(d)). Section 52(1) provides that there will be no award of general damages unless the 
plaintiff’s ability to lead a normal life was significantly impaired for a period of at least seven days, 
or medical expenses of at least the prescribed minimum have been incurred. In Dighton v The 
Nominal Defendant,536 Tilmouth J found that an assessment under this section requires the court 
to objectively ‘make a comparison of the severity of the loss sustained with the most and least 
severe loss which anyone could suffer.’537

Additionally, s 52(2)(a) provides that the plaintiff is to be ascribed a numerical value from 0 to 60 
reflecting 60 equal gradations of harm, depending on the type, nature and severity of their injury. 
Each point equates to a monetary value on a sliding scale up to $350,000.

The operation of this scheme was demonstrated in the case of Prentergast v Bulner,538 where an 
appeal was heard against an award for loss of earning capacity. The plaintiff was an aged care 
worker who broke her foot. This injury required surgery and was attributed 15 points on the scale. 
Following ongoing problems, she was unable to fulfil her job requirements and her employment 
was terminated. An expert witness recommended further surgery at a cost of over $12,000 and 
a further three months off work. The defendant argued that the amounts of $115,000 for past 
loss of earning capacity and $445,000 for future economic loss were manifestly excessive as the 
trial judge only reduced the award by 25% for contingencies. In dismissing the appeal, the Full 
Court of the Supreme Court held that the trial judge was entitled to take his assessment of the 
plaintiff’s character and desire to continue to work into account. The operation of the scheme 
was also considered in the recent District Court decision of Jaspers v Prospect City Council539 
where McIntyre J assigned a numerical value of 15 to the plaintiff’s loss after being satisfied of 
the plaintiff’s ability to lead a normal life was significantly impaired by the injury for at least seven 
days. The plaintiff was awarded $23,840 for non-economic loss.

The newly inserted ss 52(3–8) prescribe the means for assessing damages for non-economic 
loss in relation to personal injury arising from a motor vehicle accident.

On 1 July 2013, the Civil Liability Regulations 2007 (SA) was replaced by the Civil Liability 
Regulations 2013 (SA). The 2013 regulations incorporated rules regulating to the assessment 
of the ISV for motor vehicle accident cases, and included a schedule of ranges of ISV’s for 
various injuries. The rules schedule appears directly based on Queensland rules and schedule 
for assessment of ISVs generally.

536 [2011] SADC 187.
537 Ibid [129]. Tilmouth J was quoting reasoning from the decision of Percario v Kordysz (1990) 54 SASR.
538 [2005] SASC 426.
539 [2012] SADC 6. 
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Economic loss540

Economic loss is only briefly addressed in the South Australian legislation. Section 3 of the 
Civil Liability Act 1936 (SA) includes economic loss in the definition of ‘harm’. Pursuant to s 53, 
damages may be awarded for economic loss that has resulted from mental harm. Section 54 
prescribes limits on the amount of damages able to be awarded for economic loss in relation 
to loss of earning capacity of a deceased’s representative action. Under s 55 an injured person 
is compensated by way of lump sum and an actuarial multiplier will be used for the purpose of 
calculating the present value of the future loss. 

Gratuitous care541

Section s 58(1) of the CLA (SA) provides that an award for gratuitous care can only be made where 
the services are provided by a parent, spouse, domestic partner or child of the injured person. 
In addition to this, gratuitous care may also be allowed for the reimbursement of expenses other 
than reasonable out-of-pocket expenses, voluntarily incurred, or to be voluntarily incurred by a 
person rendering gratuitous services to the injured person. Section 58(2) provides that damages 
are not to exceed an amount that is four times the state average weekly earnings.542 Pursuant 
to s 58(3) the court may make an award in excess of the prescribed limit if it is satisfied that the 
services were reasonably required by the injured person and that the services were not provided 
by a family member (i.e. parent, spouse, or child). Further, the application of gratuitous care 
in South Australia is guided by the principles established at common law, but limited by the 
legislative provisions.543

Interest
Under s 56 of the  CLA (SA), no interest may be awarded on damages for non-economic or future 
loss.

Discount rate544

The discount rate in South Australia was defined in line with the Ipp recommendations. Under  
s 3 of the CLA (SA) the discount rate is:

 � if no percentage is fixed by regulation for the purposes of this definition – 5%; or
 � if such percentage is fixed by regulation – the percentage so fixed. 

Exemplary, punitive or aggravated damages545 
Pursuant to s 70(6), exemplary, punitive or aggravated damages may be awarded in 
circumstances where a defendant is found to have unreasonably delayed in the resolution of 
a claim in circumstances where the defendant knew the plaintiff was at risk of dying before 
the claim was resolved. In the case of a deceased person’s claim for workers compensation, 
damages cannot exceed the total amount of the compensation for non-economic loss to which 
the deceased person would have been entitled if the claim had been resolved immediately 
before his or her death. Such an award of damages is to be made to the deceased person’s 
dependants or their estate. The section applies to a death after the commencement of the 
section, regardless of whether the circumstances out of which the injury arose occurred before 
or after the commencement date.

540 Civil Liability Act 1936 (SA) pt 8 s 3, s 54, s 55, s 56.
541 Ibid s 58.
542  See Perry v Diverse Barrel Solutions Pty Ltd [2011] SAIRC 24 and Terry v Leventeris (2011) 109 SASR 358.
543  As discussed in the recent case of Dighton v The Nominal Defendant [2011] SADC 187, [151]. Tilmouth 

J referred to the established principles in the High Court cases of Griffiths v Kerkemeyer (1977) 139 CLR 
161, Van Gervan v Fenton (1992) 175 CLR 327 and Nguyen v Nguyen (1990) 169 CLR 245 in respect of 
gratuitous care. 

544 Civil Liability Act 1936 (SA) pt 1 s 3.
545 Ibid s 70(6).
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Structured settlements
South Australia has legislated to implement reforms to encourage and facilitate structured 
settlements and has amended each of its Magistrate Court Act 1991 (SA) (s 33A), District Court 
Act 1991 (SA) (s 38A) and Supreme Court Act 1935 (SA) (s 30BA) Acts respectively. 

In an action for damages for personal injury, the court may, with the consent of the parties, make 
an order for damages to be paid wholly or in part in the form of periodic payments, by way of an 
annuity or otherwise, instead of in a lump sum.

Legal costs 
There is currently no legislation which restricts the amount of legal costs recoverable in South 
Australia as recommended by the Ipp report.

This is consistent with other jurisdictions including Victoria, Tasmania and Western Australia.

Practice and Procedure

Legal practitioners
Australian Solicitor Conduct Rules 2011 (ASCR) commenced on 25 July 2011.

South Australia implemented the Model Rules promulgated by the Law Council of Australia 
through the adoption of the ASCR. The adoption ensures that solicitors are bound by a set of 
professional obligations and ethical principles when dealing with their clients, the courts, their 
fellow legal practitioners and other persons. However, no Legal Profession Act has to date been 
enacted or introduced as a bill in South Australia to implement the Ipp recommendations and 
Model Laws Project. 

Legal advertising
The regulation of legal service advertising in South Australia is governed by the relevant Law 
Society. Specific guidelines in relation to the advertisement of personal injury legal services are 
yet to be implemented.





Western Australia
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Application of Statutory Reforms546

The Civil Liability Act 2002 (WA) (CLA (WA)) applies to any claim for damages for harm caused 
by the fault of a person, including motor vehicle accident claims.547

‘Harm’ is defined to include personal injury, economic loss and property damage.548 

The CLA (WA) applies to all awards of personal injury damages regardless of whether the action 
is founded in tort, breach of contract or another legal basis. However, it does not apply to 
claims falling within the operation of the Motor Vehicle (Third Party Insurance) Act 1943 (WA), the 
Workers Compensation and Rehabilitation Act 1981 (WA), the Civil Aviation (Carriers’ Liability) 
Act 1961 (WA) and awards relating to death or injury caused by asbestos inhalation or smoking. 
It also expressly excludes damages relating to unlawful intentional acts.549 

Pre-court Procedures 

There are no pre-court procedures for civil claims and no proposed legislative reforms in relation 
to substantive pre-litigation procedures in Western Australia. This is similar to that in New South 
Wales and Tasmania, but is unlike Queensland, South Australia, Australian Capital Territory, 
Victoria and Northern Territory.

The Law of Negligence – Scope of Duty of Care 

Standard of care550

The existence and content of any duty of care of a person is determined according to common 
law principles as modified by applicable legislation, including the CLA (WA). 

The seminal case in this area is Donoghue v Stevenson,551 in which it was held a duty of care 
would be owed in circumstances where a reasonable person in the defendant’s position would 
foresee that carelessness on his or her part would cause some damage to the plaintiff. The 
decision of Wyong Shire Council v Shirt552 clarified that a ‘foreseeable’ risk was one that was not 
‘far-fetched or fanciful’.

Wyong also provides principles for the determination of the standard of care required by a person 
owing a duty of care. That is, what a reasonable person in the position of the defendant would do 
to respond to a foreseeable risk after considering the magnitude of the risk, probability of the risk 
occurring, the expense of alleviating the risk, and any other conflicting responsibilities.

546 Civil Liability Act 2002 (WA) pt 1 s 3A and pt 1A s 5A.
547 Ibid s 5A.
548 Ibid s 3.
549 Ibid s 3A.
550 Ibid pt 1A div 2 s 5B.
551 [1932] AC 562.
552 (1980) 146 CLR 40.
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The CLA (WA) essentially replicates these common law principles. Section 5B(1) of the CLA (WA) 
provides that a person is not liable for harm caused by that person’s failure to take precautions 
against a risk of harm unless:

 � the risk was foreseeable (that is, it is a risk of which the person knew or ought to have 
known);

 � the risk was not insignificant; and
 � in the circumstances, a reasonable person in the person’s position would have taken those 

precautions.

Section 5B(2) of the CLA (WA) outlines the relevant factors a court must take into consideration 
when determining whether a reasonable person would have taken precautions against the risk 
which caused the harm. These include:

 � the probability that harm would occur if care were not taken;
 � the likely seriousness of the harm;
 � the burden of taking precautions to avoid the risk of harm; and
 � the social utility of the activity that creates the risk of harm.

The assessment of the existence and content of a duty of care is to be undertaken prospectively, 
that is, before the occurrence of the injury giving rise to the claim, rather than with the benefit of 
hindsight.553 

Other legislation may further modify when a duty of care may be found and the standard of care 
in specific circumstances. It is beyond the scope of this document to discuss all of the various 
legislative instruments that may impact upon the assessment of a duty of care. However, one 
common example is the Occupier’s Liability Act 1985 (WA), which specifically addresses the 
duty of care owed by occupiers, the negligence of independent contractors, and duties owed 
by landlords.

Causation554

If it is held a defendant has breached his or her duty of care, the plaintiff must still prove the 
breach was causative of the harm suffered by the plaintiff. Causation is determined according to 
common law principles as modified by relevant legislation.

To prove causation, the plaintiff must establish the negligence of the defendant was a necessary 
condition of the occurrence of the plaintiff’s harm (factual causation) and, secondly, that the 
scope of the defendant’s liability extends to that particular harm (scope of liability).555 The plaintiff 
bears the onus of proof as to matters of causation556 and must satisfy both requirements for 
causation to be established.557

The test for factual causation is essentially the ‘but for’ test at common law. That is, the plaintiff’s 
harm would not have occurred ‘but for’ the breach of duty of the defendant. A breach does not 
have to be the sole or predominant cause of the plaintiff’s harm for causation to be established. 
It may be one of multiple causes of the plaintiff’s harm, but nevertheless a cause of the harm.558

553 (2005) 223 CLR 422.
554 Civil Liability Act 2002 (WA) pt 1A div 3 s 5C.
555 Ibid s 5C(1). 
556 Ibid s 5D. 
557 Marsh v Baxter [2014] WASC 187.
558  Strong v Woolworths Limited [2012] 246 CLR 182; March v E & MH Stramare Pty Ltd (1991) 171 CLR 506.
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In appropriate cases where the ‘but for’ test can not be satisfied, the court may still find that 
factual causation has been established.559 This may apply where there are multiple causes of 
harm such that the contribution of each cause does not satisfy the ‘but for’ test individually. 
Further, it may apply to cases where negligent conduct has materially increased the risk of harm 
but the current state of scientific or medical knowledge makes it impossible to prove the cause 
of the plaintiff’s harm,560 such as cases requiring the analysis of the causation of mesothelioma. 
Where the court finds factual causation is established despite the ‘but for’ test not being met, the 
court must articulate whether and why the defendant should be held responsible for the harm.

Where the determination of causation requires a consideration of what the plaintiff would have 
done had the negligent act not occurred, any evidence provided by the plaintiff as to what he or 
she would have done is inadmissible.561

When considering the ‘scope of liability’ under the second limb, s 5C(4) CLA (WA) states the court 
is to consider (amongst other relevant things) whether and why responsibility for the harm should, 
or should not, be imposed on the defendant. The District Court of Western Australia in Lines v 
Workfocus Australia Pty Ltd562 highlighted that this requirement can involve a consideration of 
common law policy considerations.563

Obvious risk564

An ‘obvious risk’ is defined as a risk that would have been obvious to a reasonable person 
in the position of that person.565 Obvious risks include risks that are patent or a matter of 
common knowledge. A risk can be an obvious risk even if the risk is not prominent, conspicuous 
or physically observable. A risk can also be obvious even where the probability of the risk 
materialising is low.

In Kerslake v Shire of Northam566 the court considered whether the risk of serious injury suffered 
by a motorist who failed to take the bend at a safe speed was an obvious risk. It was held the 
risk presented by the bend in the road was not obvious to a person in the position of the plaintiff 
due to the bend being concealed when approaching from a distance, the lack of speed signage 
and the lack of guide posts.

Where the relevant risk is of harm being occasioned by the negligent conduct of a person, 
the risk might be obvious in some circumstances. However the risk of a person being grossly 
negligent is often not obvious.567

A person will be deemed to be aware of an obvious risk unless they can prove otherwise.568

There is no duty to warn of an obvious risk,569 except where the plaintiff requested advice 
or information about the risk, the defendant is required by law to warn about the risk, or the 
defendant is a professional and the risk of harm is a risk from the provision of a professional 
service by the plaintiff. 

559 Civil Liability Act 2002 (WA) s 5C(2). 
560 Strong v Woolworths Limited (2012) 246 CLR 182.
561 Civil Liability Act 2002 (WA) s 5D. 
562 (2009) 68 SR (WA) 192.
563 See also Strong v Woolworths Limited [2012] HCA 5 at [19].
564 Civil Liability Act 2002 (WA) div 4 ss 5E–5F and div 6 ss 5M–5P.
565 Ibid s 5F. 
566 [2009] WADC 129.
567 Fallas v Mourlas [2006] NSWCA 32.
568 Civil Liability Act 2002 (WA) s 5N. 
569 Ibid s 5O.
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There is no liability in negligence for harm suffered as a result of the materialisation of an inherent 
risk.570 ‘Inherent risk’ is defined as a risk of something occurring that cannot be avoided by the 
exercise of reasonable skill and care.571

Recreational activities572 
Western Australia has implemented provisions in the Civil Liability Act 2002 (WA) which deal 
specifically with obvious risks and recreational activities which limit the liability of service providers.

Section 5H provides that no liability will arise from harm suffered as a result of the materialisation 
of an obvious risk of a dangerous recreational activity, except where the plaintiff requested 
advice or information about the risk from the defendant, or the defendant is required by law to 
warn the plaintiff of the risk. 

A ‘dangerous recreational activity’ is defined as an activity that involves a significant risk of 
physical harm.573 The activity may be a sport (whether organised or not), or any activity or pursuit 
engaged in for enjoyment, relaxation or leisure and includes any pursuit or activity engaged in 
at a place (such as a beach, park or other public open space) where people ordinarily engage in 
sport or in any pursuit or activity for enjoyment, relaxation or leisure.574

In Kerslake v Shire of Northam575 the issue was whether the activity of motorcycle riding was 
a dangerous recreational activity was considered. While the court accepted that the activity in 
which the plaintiff was engaged was for enjoyment, relaxation or leisure, it held that in order to 
satisfy the requirement of being a ‘dangerous recreational activity’, the activity needed to involve 
a significant risk of harm. 

The court applied the series of principles outlined by Ipp JA in Fallas v Mourlas576 in determining 
whether an activity is dangerous:

‘1. The test as to whether a recreational activity is “dangerous” is objective.
2. The word “significant”, in the expression “significant risk of physical harm”, lays 

down a standard lying somewhere between a trivial risk and a risk likely to materialise.
3. A significant risk that converts a recreational activity into a dangerous recreational 

activity may be an entirely different risk from the risk (which may be obvious or 
not) that materialises. Thus, s 5L may be held to apply where the significant risk 
(converting a recreational activity into a dangerous one) differs from the obvious risk 
that materialises.

4. The question of whether a particular activity may be dangerous should be determined 
by reference to the particular activities engaged in by the plaintiff at the relevant 
time and to the actual circumstances giving rise to the harm. This could require 
segmenting the particular activities the plaintiff was engaged in.’

In Kerslake the plaintiff was riding his motorcycle on a country road in broad daylight, complying 
with all road signs and driving under the speed limit. The court was not satisfied that the activity 
involved a significant risk of harm and accordingly the activity was held not to be dangerous in 
the circumstances. 

570 Ibid s 5O.
571 Ibid s 5O.
572 Ibid pt 1A div 4 ss 5E–5J.
573 Ibid s 5O.
574 Ibid s 5E. 
575 (2009) 66 SR (WA) 157.
576 [2006] NSWCA 32.
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In recreational activities that are not deemed dangerous, no duty of care arises with respect to 
risks for which a specific warning has been provided in accordance with s 5I CLA (WA).

The participant and provider of recreational services are entitled to enter into a contract which 
limits the liability of the provider.577

Liability of professionals578

Sections 5PA and 5PB of the CLA (WA) relate to the standard of care of health professionals. 

‘Health professional’ is defined to include registered practitioners under Health Practitioner 
Regulation National Law (Western Australia) in specific health professions, and more widely, 
any other person who practises a discipline or profession in the health area that involves the 
application of a body of learning.579

An act or omission of a health care professional will not be negligent if, at the time of the act 
or omission, it accorded with peer professional opinion as ‘competent professional practice’.580 
A practice does not have to be universally accepted as competent practice to be considered 
widely accepted as competent professional practice.581

 � However, this exclusion of liability does not apply where the act or omission of the health 
care professional relates to informing the patient of a risk of injury or death associated with 
the treatment proposed for a patient or a foetus being carried by a pregnant person; or

 � a procedure proposed for the purpose of diagnosing a condition of a patient or foetus being 
carried by a pregnant person.582

Further, a health professional will not escape liability if the practice in accordance with which 
the health professional acted or omitted to do something is so unreasonable that no reasonable 
health care professional could have acted or omitted to do something in accordance with that 
practice.583

The plaintiff bears the onus of proving that the applicable standard of care has been breached 
by a health professional.584 

It is important to note that these provisions only apply to health care professionals, rather than 
professionals generally. In Western Australia, the standard of care of professionals other than 
health care professionals is not a special standard.585

Liability of public authorities586

When considering whether a public body or officer has a duty of care or has breached that duty 
of care, the following principles apply.587

577 Civil Liability Act 2002 (WA) s 5J. 
578 Ibid pt 1A div 7 ss 5PA–5PB.
579 Ibid s 5PA. 
580 Ibid s 5PB.
581 Ibid s 5PB(5).
582 Ibid s 5PB(2).
583 Ibid s 5PB(4).
584 Ibid s 5PB(6).
585  Fitzpatrick v Robert Norman Job and Wendy Barbara Job t/as Jobs Engineering & Ors (2007) 14 ANZ Ins 

Cas 61–731. 
586 Civil Liability Act 2002 (WA) pt 1C ss 5U–5Z.
587 Ibid s 5W.
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 � The functions of the public body or officer are limited by the financial and other resources 
available to it.

 � The general allocation of those resources by the public body or officer is not open to 
challenge.

 � The functions required to be exercised by the public body or officer are to be determined 
by reference to the broad range of its activities (and not merely by reference to the matter 
to which the proceedings relate).

The standard by which authorities are to be judged is that of a ‘reasonable public authority’. A 
policy decision of a public body or officer cannot be used to support a finding of fault unless 
the decision was so unreasonable that no reasonable public body or officer in the defendant’s 
position could have made it.588

The public policy defence was recently considered in the case of Southern Properties (WA) Pty 
Ltd v Executive Director of the Department of Conservation and Land Management589 where it 
was held the Department of Conservation and Land Management was not liable for its policy for 
prescribed burns in close proximity to a land owner’s grape vines that made the grapes unfit for 
winemaking.

Western Australia has also re-introduced the ‘highway immunity nonfeasance rule’ in relation to 
the State’s respective road authorities. This immunity provides that liability will not attach to road 
authorities in respect of the condition of roads due to action or inaction, unless they have ‘actual 
knowledge’ of the defect which caused the harm.590

In Kerslake v Shire of Northam591 the court considered the operation of s 5Z which provides 
special protection for road authorities in carrying out road work. The immunity will operate unless 
the authority had actual knowledge of the particular risk that caused the harm. In determining the 
applicability of s 5Z the court considered:

 � whether ‘road work’ as defined in the CLA (WA) included work done in relation to signage, 
guideposts and chevrons; and

 � whether the council had actual knowledge of the particular risk that caused the plaintiff’s 
harm.

On the first issue the court held that the definition of ‘road work’ should be interpreted as 
relating to things which road users travel over, under, across or through. Signage, chevrons and 
guideposts were held to be of a different character and thus outside the ambit of ‘road work’. 

As to the second issue, the court held that the council had actual knowledge of the risk on the 
basis that the council had a system which included reports and monthly meetings where signage 
was discussed. Therefore the immunity did not apply. It is worth noting that this finding was 
based on inference as opposed to direct evidence.

588 Civil Liability Act 2002 (WA) s 5X.
589 [2010] WASC 45.
590 Civil Liability Act 2002 (WA) s 5Z.
591 [2009] WADC 129.
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Liability of volunteers and Good Samaritans592

Volunteers
Similar to South Australia, Western Australia has separate legislation pertaining to the liability 
of volunteers. The Volunteers and Food and Other Donors (Protection from Liability) Act 2002 
(WA) (VFODA (WA)) applies to the actions of volunteers doing community work for community 
organisations only. 

‘Community work’ is defined in VFODA (WA) to be work organised by a community organisation 
for specified purposes including religious, charitable, benevolent, environmental, educational or 
sporting purposes.

‘Community organisation’ is defined in VFODA (WA) to be:

 � a State agency or instrumentality or a department of the Public Service; or 
 � an incorporated association under the Associations Incorporation Act 1987 (WA), a local 

government or other body corporate; 

that organises the doing of community work by volunteers.

Under VFODA (WA), a volunteer does not incur civil liability for anything done in good faith 
when doing community work. This protection does not apply to a volunteer who knew or ought 
reasonably to have known that they were acting outside the scope of the ‘community work’ 
or outside the instructions given by the ‘community organisation’ or if they were significantly 
impaired by drugs or alcohol.593

A volunteer is prohibited from providing a ‘community organisation’ with an indemnity against 
(or from making contribution towards) a ‘community organisation’ in relation to civil liability the 
volunteer himself would incur or which the ‘community organisation’ incurs.594 

Food donors
VFODA (WA) provides protection to persons who donate food and grocery products for charitable 
purposes against civil liability for personal injury resulting from the consumption of food.595 Such 
protection is only extended where the food or grocery product is donated in good faith, without 
a requirement for payment, is fit for human consumption and/or safe to use, and all instructions 
with respect to consumption, handling requirements and/or time limits on the food and groceries 
were given to the consumer.

Good Samaritans
The liability of Good Samaritans is dealt with under pt 1D of the CLA (WA) and provides a Good 
Samaritan with immunity from personal civil liability in respect of an act or omission done or 
made at the scene of an emergency so long as the act or omission was made in good faith and 
without recklessness. The CLA (WA) seems to limit the protection to emergency situations only, 
as it provides no other scenarios for such protection.

There is a separate provision for medically trained personnel who volunteer their services, 
however it should be noted medical practitioners do not have a duty to render medical assistance 
at the site of an accident.596

592  Civil Liability Act 2002 (WA) pt 1CA and 1D (ss 5AB–5AE); Volunteers and Food and Other Donors 
(Protection from Liability) Act 2002 (WA).

593 Volunteers and Food and Other Donors (Protection from Liability) Act 2002 (WA) s 6(3).
594 Ibid s 8.
595 Ibid s 8A.
596 Dekker v Medial Board of Australia [2014] WASCA 216.
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Indemnity also extends to teachers and staff of child care in circumstances where they are 
providing emergency medical treatment to a child under their care.597

Liability for mental harm598 
In Western Australia, a person does not owe a duty of care not to cause a plaintiff mental 
harm unless the person ought to have foreseen that a person of normal fortitude might suffer 
a recognised psychiatric illness, in the circumstances of the case, if reasonable care was not 
taken.599 The ‘circumstances of the case’ include:

 � whether or not the mental harm was suffered as the result of a sudden shock; 
 � whether the plaintiff witnessed, at the scene, a person being killed, injured or put in peril; 
 � the nature of the relationship between the plaintiff and any person killed, injured or put in 

peril;
 � whether or not there was a pre-existing relationship between the plaintiff and the defendant; 

and
 � for cases involving consequential mental harm, the personal injury suffered by the plaintiff.

This issue was recently considered in the case of Kent v Mullally [No. 2].600 In that case the 
defendant contended that it did not owe the plaintiff a duty of care not to cause mental harm 
because the plaintiff could not prove on the balance of probabilities that the defendant knew or 
ought to have known that its failure to remove a hazard would result in a recognised psychiatric 
injury to the plaintiff. The District Court of Western Australia rejected the submission and held 
the psychiatric harm suffered by the plaintiff in reaction to physical injuries suffered as a result 
of the defendant’s failure to clean up a hazard was reasonably foreseeable in the circumstances.

Intoxication and illegal activity601

Intoxication
If the plaintiff is found to be intoxicated at the time the incident occurred, and the intoxication 
was self-induced, contributory negligence will be presumed602 unless the plaintiff establishes on 
the balance of probabilities that the person’s intoxication did not contribute in any way to the 
cause of the harm. 

The defendant must raise a plaintiff’s intoxication in order to invoke the statutory presumption 
of contributory negligence.

In D’Vorak v Hiscox603 the court considered contributory negligence in circumstances of 
intoxication. The plaintiff was rendered a quadriplegic after the defendant, engaging in apparent 
‘horse-play’, seized him in a bear hug at a party and thrust him onto a trampoline. The plaintiff’s 
friend was on the trampoline at the time and inadvertently landed on the plaintiff’s head, breaking 
his neck. The defendant argued for a finding of contributory negligence against the plaintiff in 
relation to his consumption of alcohol leading to the ‘horse-play’. The court concluded that 
even if it was satisfied that the plaintiff was intoxicated, it would reject the proposition that the 
plaintiff’s consumption of alcohol contributed in any way to the cause of harm. Once seized by 
the defendant the plaintiff was powerless to control what happened.

597 Civil Liability Act 2002 (WA) pt 1CA.
598 Ibid pt 1B ss 5Q–5T.
599 Ibid s 5S
600 [2016] WADC 37.
601  Civil Liability Act 2002 (WA) pt 1A div 5 s 5L.
602 Ibid s 5L.
603 [2008] WADC 152.
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Illegal activity
Unlike most other jurisdictions the Act does not expressly prevent recovery of damages or 
reduce the amount of damages in the event the plaintiff is injured while involved in illegal activity. 
Defendants are left with illegality defences available at common law.604

The recent decision in Miller v Miller605 has further consolidated and clarified the law surrounding 
illegality and intoxication in negligence. The case involved a 16 year old girl who, after being 
refused entry to a nightclub and having missed the last train home, decided to steal a car. The 
appellant was unlicensed and had been drinking. The appellant’s second cousin and respondent 
in the matter took responsibility for driving the car. After initially driving safely the respondent 
commenced driving in a dangerous and reckless manner. The appellant asked the respondent 
to drive more sensibly and later asked to be let out of the vehicle. The respondent refused. The 
respondent subsequently lost control of the vehicle and the car struck a pole. The appellant was 
seriously injured and rendered a tetraplegic. The central issue at trial was whether or not the 
respondent owed a duty of care to the appellant.

At first instance the District Court of Western Australia held that a duty of care was owed to 
the appellant. On appeal however, the Western Australia Court of Appeal held that no duty of 
care was owed on the basis that the appellant and the respondent had jointly engaged in illegal 
conduct. The appellant appealed to the High Court.

In a joint opinion, French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ determined that 
immediately prior to the accident, the appellant and the respondent were no longer engaged in 
a joint illegal enterprise because the appellant had terminated her complicity in the respondent’s 
illegal acts when she requested to be allowed to exit the vehicle. Consequently, the respondent 
was deemed to have owed the appellant a duty of care and the appeal was allowed.

Contributory negligence606

The CLA (WA) provides that the principles that apply in determining primary liability also apply in 
determining whether there has been any contributory negligence.607 

The standard of care required of the person who has suffered harm is that of a reasonable 
person in the position of that person and the matter is to be determined on the basis of what that 
person knew or ought to have known at the time. 

Section 4 of the Law Reform (Contributory Negligence and Tortfeasors’ Contribution) Act 1947 
(WA) states that where the court is satisfied there has been contributory negligence on the part of 
the plaintiff, the court shall reduce the amount of damages awarded to the plaintiff accordingly. 
This is typically done in terms of percentages.

Unlike the legislative changes in Queensland, New South Wales, South Australia and Tasmania, 
there is no minimum reduction for contributory negligence in Western Australia. However, unlike 
other jurisdictions, Western Australia has no express provision that contributory negligence can 
defeat the claim. This was noted in Hutch v Ryan608 where the District Court of Western Australia 
held the legislation did not permit a finding of contributory negligence to the extent of 100%, so 
a finding of 90% contributory negligence was made. However, findings of 100% contributory 
negligence in Western Australia have been made in the past.609

604  For a helpful analysis of the available common law defences, see the article ‘A Revival of the Doctrine of 
Attainder? The Statutory Illegality Defences to Liability in Tort.’ [2007] 29 Sydney Law Review 445.

605 (2011) 275 ALR 611.
606  Civil Liability Act 2002 (WA) pt 1A div 5 ss 5K–5L.
607 Ibid s 5K.
608 [2015] WADC 16.
609 Markey v Scarboro Surf Life Saving Club Inc & Anor [2007] WADC 194.
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It is important to note contributory negligence is a concept that will turn on the facts of each 
case. What is considered negligent conduct on the part of a plaintiff in respect of the cause 
of his or her own injuries is entirely circumstantial. However, there are guiding principles that 
courts rely upon in assessing a plaintiff’s conduct. Any conclusion of contributory negligence 
on the part of the plaintiff will result in an apportionment of liability. The approach of the court is 
therefore twofold. Firstly, to determine negligence on the part of the plaintiff, and secondly, to 
attribute a value or weight to such negligence, usually expressed as a percentage. The principles 
involved when exercising a judicial discretion to apportioning liability for contributory negligence 
was considered by the Court of Appeal in Gorman v Scofield610 and subsequently applied in 
Beydoun v Burswood Nominees Ltd:611

 ‘An assessment of the culpability of a plaintiff and a defendant, for the purposes of 
apportionment, requires a consideration of the relative importance of the conduct of 
each party in causing the damage. The whole conduct of each negligent party in relation 
to the circumstances of the accident must be subjected to comparative examination.

  A finding on a question of apportionment, as between a defendant who has been found 
to be negligent and a plaintiff who has been found guilty of contributory negligence, is 
a finding upon a “question, not of principle or of positive findings of fact or law, but of 
proportion, of balance and relative emphasis, and of weighing different considerations. 
It involves an individual choice or discretion, as to which there may well be differences 
of opinion by different minds”: British Fame (Owners) v MacGregor (Owners) [1943] AC 
197 at 201. It is well-established that such a finding, if made by a Judge, is not lightly 
reviewed.’

In Gorman v Scofield612 it was held that where a plaintiff motorcyclist collided with the rear of the 
defendant’s vehicle, the plaintiff’s manner of driving was so reckless and conducted with such 
‘blatant disregard’ for his own safety or his pillion passenger and other road users, that he was 
more culpable than the defendant. In the appeal, the court increased the contributory negligence 
from 50% to 65%.

In Town of Port Hedland v Hodder (No. 2)613 the Western Australian Court of Appeal considered 
at length the case for adopting a more flexible standard in determining whether the mentally 
disabled can be contributory negligent. In that case, the respondent was born with cerebral 
palsy and intellectual disability. He was blind, deaf and virtually unable to speak. He attended a 
public swimming pool accompanied by family members where he proceeded to mount a diving 
block (one of eight placed on the edge of the shallow end of the pool). He entered the water head 
first, striking his head on the bottom of the pool and fracturing his cervical spine. The accident 
rendered him quadriplegic. Despite dissent by Martin CJ, the court ultimately determined that a 
finding of contributory negligence should be made without reference to disability, confirming the 
generally objective standard of care by which contributory negligence is assessed.

As discussed above, s 5L CLA (WA) provides for a presumption of contributory negligence 
in circumstances where a person who suffers harm is intoxicated, unless they can prove the 
intoxication did not contribute in any way to the cause of the harm.

610 [2008] WASCA 78.
611 [2009] WADC 64.
612 [2008] WASCA 78.
613 [2012] WASCA 212.
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Proportionate liability614

The proportionate liability provisions in the CLA (WA) apply to causes of action that arise after 
1 December 2004.

The Western Australian provisions provide in proceedings involving an apportionable claim, the 
liability of a defendant who is a concurrent wrongdoer is limited to an amount reflecting the 
proportion of the damage or loss claimed, or that the court considers just having regard to the 
extent of the defendant’s responsibility for the damage or loss.615

An apportionable claim is defined as meaning ‘a claim for economic loss or damage to property 
in an action for damages (whether in contract, tort or otherwise) arising from a failure to take 
reasonable care or a claim for economic loss or damage to property in an action for damages 
under the Fair Trading Act 2010 (WA) based on misleading or deceptive conduct’.616 

The definition of a ‘concurrent wrongdoer’ is ‘a person who is one of two or more persons whose 
act or omission caused, independently of each other or jointly, the damage or loss that is the 
subject of the claim’.617 A court can have regard to the responsibility of concurrent wrongdoers 
who are not party to the proceedings; it does not matter that the concurrent wrongdoer is 
insolvent, being wound up, or has ceased to exist or died. 

In the Western Australian decision of Orchard Holdings Pty Ltd v Paxhill Pty Ltd (as trustee for 
Paxhill Trust t/as Property People),618 Allanson J stated that ‘proportionate liability legislation was 
designed to alleviate the perceived injustice in the growing number of actions against parties 
whose culpability was low, but who were singled out for action because of their capacity to 
pay large damages awards’. As with the legislative provisions in other Australian jurisdictions, 
the Western Australian proportionate liability provisions do not apply to concurrent wrongdoers 
who intentionally or fraudulently cause loss or damage. These parties are known as ‘excluded 
concurrent wrongdoers’.

If proceedings involve an apportionable claim and a non-apportionable claim, liability for the non-
apportionable aspect of the claim will be determined in accordance with ordinarily applicable 
legal rules.619 The principle of joint and several liability may apply to non-apportionable parts of 
a plaintiff’s claim. This is consistent with the legislation in South Australia, New South Wales, 
Tasmania and the Australian Capital Territory.

The Western Australian legislation provides the court is to consider the comparative responsibility 
of any concurrent wrongdoer who is not a party to the proceedings when deciding on an 
apportionment of responsibility,620 in line with the legislative provisions of Queensland and New 
South Wales.

Additionally a court is also required to appropriately reduce a plaintiff’s overall claim in respect 
of the proportion of the loss attributable to the plaintiff’s contributory negligence as part of the 
overall apportionment process.621 

614  Civil Liability Act 2002 (WA) pt 1F ss 5AI–5AO.
615 Ibid s 5AK.
616  Ibid s 5AI. Note that personal injury claims are specifically excluded from the application of the Western 

Australian provisions.
617  Ibid s 5AI.
618 [2012] WASC 271.
619  Goudkamp, ‘A Revival of the Doctrine of Attainder? The Statutory Illegality Defences to Liability in Tort’, 

(2007) 29 Sydney Law Review 445.
620 Miller v Miller (2011) 275 ALR 611.
621 Hodder by his next friend Elaine Georgina Hodder v Town of Port Headland [2012] All ER (D) 367.
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Of significance in the Western Australian legislation is the provision for all or any of the sections 
under the part dealing with proportionate liability to be excluded, modified or restricted.622 This 
result can be affected by a written agreement signed by the relevant parties.623 

Concurrent wrongdoers are required to assist the plaintiff in identifying other concurrent 
wrongdoers624 and failure to do so can have adverse cost consequences for the offending concurrent 
wrongdoer.625 The court may otherwise give leave for the joinder of other concurrent wrongdoers 
to the proceedings, even where the plaintiff has not joined that person as a defendant.626

There is no onus on the plaintiff to make a claim against all persons the plaintiff reasonably 
considers to be liable (which differs from the position in Queensland).

The Western Australian provisions prohibit recovery between concurrent wrongdoers by way 
of claims for contribution or requirements to indemnify.627 Of considerable importance is a 
qualification to the limits imposed on recovery between concurrent wrongdoers, whereby 
agreements between defendants to contribute to damages recoverable from or to indemnify 
other concurrent wrongdoers remain unaffected. This qualification does not appear in the 
legislative provisions of Queensland, New South Wales, Victoria or the Australian Capital 
Territory, but is similar to Tasmania and the Northern Territory. The clear qualification present 
in the Western Australian legislation raises doubts as to the ability of concurrent wrongdoers in 
other jurisdictions to rely on agreements providing for contribution or indemnity in respect of 
apportionable claims where there is no such explicit qualification.

Finally, in relation to apportionable claims, the Western Australian provisions do not prevent 
the principles of vicarious liability from operating, nor do they prevent the principles of joint and 
several liability applying to partnership relationships.628 

In Curtin University of Technology v Woods Bagot Pty Ltd,629 the Western Australian Supreme 
Court held that proportionate liability provisions of the CLA (WA) do not, as a matter of legislative 
force, apply to commercial arbitrations. The parties’ dispute arose from a construction contract, 
requiring all disputes to be determined by arbitration. At the arbitration, the respondent sought 
to invoke the proportionate liability legislation on the basis that there were other concurrent 
wrongdoers responsible for the losses alleged by the claimant Curtin University. The court found 
that the proportionate liability regime was inapplicable in arbitral proceedings. An arbitrator’s 
jurisdiction was sourced from the agreement between the parties of the arbitration, and thus 
an arbitrator is unable to join other wrongdoers to an arbitration absent their consent (s 5AN 
CLA (WA)). The court left open the possibility that the proportionate liability provisions may be 
expressly or impliedly adopted by the parties in their arbitration agreement.

Vicarious liability
It is well recognised that an employer will be found vicariously liable for a wrongful, unauthorised 
or negligent act or omission of an employee which is carried out in the course of his or her 
employment and which is so closely connected with an authorised act that it may be regarded 
as a mode of doing the authorised act. 630

622 Gorman v Scofield [2008] WASCA 78.
623 Beydoun v Burswood Nominees Ltd & Anor [2009] WADC 64.
624 Gorman v Scofield [2008] WASCA 78 [20] – [21].
625 Markey v Scarboro Surf Life Saving Club Inc & Anor (2007) 55 SR (WA) 130
626 Civil Liability Act 2002 (WA) s 5AN.
627 Hart v JGC Accounting & Financial Services Pty Ltd (2015) 47 WAR 582.
628 Civil Liability Act 2002 (WA) s 5AKA (2).
629 [2012] WASC 449.
630  The principles governing vicarious liability were endorsed in the High Court case of New South Wales v 

Lepore, Samin v Queensland, Rich v Queensland (2003) 195 ALR 412 in which three appeals were held 
simultaneously.
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An employer will not always be held responsible for the actions of his or her employees.631 

The act must be closely connected with his or her employment for vicarious liability to attach. 
Whether an employer will be held vicariously liable for the actions of his or her employee will also 
depend upon the specific facts in each case.

The Western Australia Court of Appeal in Kelly v Bluestone Global Ltd and Anor632 considered 
the question of whether there had been sufficient transfer of control from the employer (a labour 
hire company) to a host employer – and whether the host employer, as opposed to the actual 
employer, was vicariously liability for the negligent acts of a labour hire employee. 

The plaintiff was a mine employee. During the course of his employment, the plaintiff reversed 
a dump truck into an area directly underneath the fully loaded excavator bucket driver by Mr 
Scanlan. Mr Scanlan dropped the bucket onto the tray of the plaintiff’s truck, causing the truck 
to shake violently, and causing neck and back injuries to the plaintiff. 

Mr Scanlan was employed by a labour hire company and worked for the mine operator. The 
plaintiff claimed the labour hire company was vicariously liable for the actions of Mr Scanlan. 

The plaintiff was unsuccessful at first instance and on appeal. On appeal, the court held that Mr 
Scanlan operated the excavator within the usual and accepted practice to which he was trained. 
As such, there was no breach of duty of care owed to the plaintiff on the part of Mr Scanlan. 
Further, the court determined that control over Mr Scanlan had been completely transferred to 
the host employer (the mine owner) and accordingly, the labour hire company could not be found 
vicariously liable for Mr Scanlan’s negligence (if any). 

In finding that there had been a transfer of control to the host employer, the court noted that 
host employer provided all inductions and training, coordinated all works, safety inspections and 
arranged transport and onsite accommodation for Mr Scanlan. The terms of the employment 
contract also expressly stated that Mr Scanlan submit to the directions of the host employer. 
Finally, the labour hire company had no involvement in the day to day operations on site.

Western Australia does not currently have any legislative provisions which abrogate the common 
law position on vicarious liability. 

Non-delegable duties
Where a person owes a ‘non-delegable duty’ to take reasonable care in completing a task, that 
person is still required to fulfil the duty even where the task is delegated to a third party. Where 
the third party to whom a task has been delegated fails to exercise reasonable care, the person’s 
non-delegable duty will have been breached and they may bear liability. 

Existing categories of non-delegable duties continue to evolve. The known criteria include the 
superior capacity of the defendant to bear the risk of the mishap; special obligations attaching 
to extra-hazardous activities; and the special dependence or vulnerability of the person to whom 
the duty is owed.633 

631 New South Wales v Lepore, Samin v Queensland, Rich v Queensland (2003) 212 CLR 515.
632 [2016] WASCA 90.
633 Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
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Common established relationships in which non-delegable duties exist include:

 � employer and employee;634 
 � host employer and contractor;635 
 � school and student;636 
 � hospital and patient.637

Western Australia does not currently have any legislative provisions which abrogate the common 
law position on non-delegable duties of care. 

Exclusion clauses638

Section 5J of the CLA (WA) expressly allows a contract for the supply of recreational services 
to exclude, restrict or modify any liability that results from a breach of an express or an implied 
warranty that the services will be rendered with reasonable care and skill. To be upheld the 
exclusion clause needs to abide by common law principles and the person or entity including 
such a clause should ensure that the clause is clearly incorporated into the contract. The contract 
needs to be specifically drafted to cover the factual scenario encountered by the person or entity 
seeking to enforce it, and to the extent possible, brought to the attention of the other party to 
the contract.639

To date, there have been no cases which have considered s 5J of the CLA (WA).

Where the claim is one captured by the Australian Consumer Law there are certain guarantees 
which cannot be excluded or limited by contract. See div 2–3 of sch 2 of the Competition and 
Consumer Act 2010 (Cth).

Expressions of regret and apologies640

An apology made in connection with any matter alleged to have been caused by the fault of 
a person does not amount to an admission and is not admissible in any civil proceedings as 
evidence of fault or liability.641 This applies to civil liability of any kind except to those situations 
as excluded by CLA (WA) s 3A.

An ‘apology’ is defined as ‘an expression of sorrow, regret or sympathy by a person that does not 
contain an acknowledgement of fault by that person’.642

In Blythe v Hamblin643 the plaintiff asserted the defendant’s failure to apologise for negligently 
removing vegetation from his land was a basis for an award of aggravated damages. The court 
distinguished the significance of an apology in an action for defamation (where the absence of an 
apology is an important factor in assessing aggravated damages), from an action in negligence, 
where an apology is inadmissible. 

634  Kondis v State Transport Authority (1984) 154 CLR 672; Also see Fraser v Burswood Resort (Management) 
Ltd [2014] WASCA 130.

635  TNT Australia Pty Ltd v Christie & 2 Ors; Crown Equipment Pty Limited v Christie & 2 Ors; Manpower 
Services (Aust) Pty Ltd v Christie & 2 Ors [2003] NSWCA 47.

636  Commonwealth v Introvigne (1982) 150 CLR 258; Affirmed in Gugiatti v Servite College Council Inc (2004) 
Aust Torts Reports 81–724.

637 Samios v Repatriation Commission [1960] WAR 219.
638  Civil Liability Act 2002 (WA) pt 1A div 4 s 5J.
639  As the Western Australian provisions are similar to the provisions in New South Wales, the decision of 

Lormine Pty Ltd & Anor v Xuereb [2006] NSWCA 200 may be relevant.
640  Civil Liability Act 2002 (WA) pt 1E ss 5AF and 5AH(1).
641 Ibid s 5AH.
642 Ibid s 5AF.
643 (2009) 68 SR (WA) 20.
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For High Court guidance on the distinction between admissions and apologies see Dovuro Pty 
Ltd v Wilkins.644

Limitation periods645

Under the Limitation Act 2005 (WA), which applies to causes of action arising after 15 November 
2005, Western Australia has the following relevant limitation periods:

1. An action for damages relating to personal injury or death cannot be commenced if three 
years has elapsed since the cause of action accrued.646

2. A cause of action for damages relating to personal injuries accrues when a person becomes 
aware they have sustained a not insignificant injury or where the first symptom, clinical sign 
or other manifestation of personal injury consistent with the person having sustained a not 
insignificant personal injury occurs.647

3. A court will have power to extend time beyond the initial three year period in circumstances 
where the victim was unaware of the cause of injury, identity of the person responsible or 
was unable to establish that person’s identity.648

4. On application a court may extend the time in which the action can be commenced if the 
court is satisfied the failure to commence the action was attributable to fraudulent or other 
improper conduct by the defendant or a person for whom the defendant is vicariously 
liable.649

5. An action for contribution under the Law Reform (Contributory Negligence and Tortfeasors’ 
Contribution) Act 1974 (WA) s 7 cannot be commenced if two years have elapsed since the 
cause of action accrued.650

6. If a child is under 15 years of age when a cause of action accrues an action cannot be 
commenced if 6 years have elapsed since the cause of action accrued.651

7. If a child is 15, 16 or 17 years of age when a cause of action accrues, an action cannot be 
commenced if the person has reached 21 years of age.652

8. If a child is under 18 years of age when a cause of action accrues and during any time after 
the accrual, but before the child turns 18, the child is without a guardian, the time during 
which the child is without a guardian does not count in considering the limitation period 
for commencing an action, although the cause of action must be commenced before the 
person reaches 21 years of age.653

9. If a child is under 18 years of age when a cause of action accrues, and during any time 
after accrual, but before the child turns 18, a defendant is a person in a close relationship 
(as defined in s 35) with the child, an action on that cause of action cannot be commenced 
once the child has reached 25 years of age.654

10. If a person is suffering a mental disability at any time after a cause of action accrues and 
during the time in which the person is suffering the mental disability he or she is without 
a guardian, the time during which the person is without a guardian does not count in the 
reckoning of a limitation period for commencing an action. It should be noted that an action 
cannot be commenced in these circumstances if 12 years have elapsed since the cause of 
action accrued.655

644 (2003) 215 CLR 317.
645 Limitation Act 2005 (WA). 
646 Ibid s 14.
647 Ibid s 55(1).
648 Ibid s 39(3).
649 Ibid s 38(2).
650 Ibid s 17.
651 Ibid s 30(1).
652 Ibid s 31(1).
653 Ibid s 32.
654 Ibid s 33(1).
655 Ibid ss 35(1) and 35(2).
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11. If a person is suffering a mental disability at any time after a cause of action accrues to the 
person and during the time in which the person is suffering the mental disability a defendant 
is a person in a close relationship with the person, an action cannot be commenced if three 
years have elapsed since the relationship ceased but an action on the cause of action 
cannot be commenced if three years have elapsed since the cause of action accrued.656

The limitation period can also be shortened in the same way as it can be extended if the court 
considers it is just and reasonable.657

Damages Awards

General damages658

Western Australia does not apply a cap on an award of general damages for non-pecuniary loss 
but applies an indexed threshold. The threshold amounts for assessments of damages occurring 
in the financial year ending 30 June 2003 are specified in s 9 CLA (WA). For subsequent years, 
the threshold amounts are calculated pursuant to formulae present in s 4 CLA (WA). The figures 
for Amount A and Amount C for the 2017 financial year are set out in the table below:

Date Amount A Amount C

1 July 2016 – 30 June 2017 $20,500 $61,500

Where general damages are assessed at or below Amount A, no award will be made.659 Where 
the assessment falls between Amount A and Amount C, the amount assessed is reduced by 
Amount A.660 Where the assessment is more than Amount C, but not as much as the sum of 
Amount A and Amount C, the assessed damages must be reduced by the following amount:661

Amount A – (damages assessed – Amount C)

For example, if a judge assessed damages on 2 July 2016, Amount A would be $20,500 and 
Amount C would be $61,500. If the judge assessed general damages at $70,000, s 9 CLA (WA) 
requires that the assessment be reduced by:

$20,500 – ($70,000 – $61,500) = $12,000.

Thus, the general damages award would be $58,000.

On or before each 1 July, the Minister is required to publish a notice in the Gazette specifying 
the amounts for Amount A and Amount C for the financial year commencing on that date. Those 
notices can be accessed electronically at https://www.slp.wa.gov.au/gazette.

 The court may refer to earlier decisions of that court or other courts for the purpose of establishing 
an appropriate award in a proceeding.662

656 Ibid s 36(1) and (3).
657 Ibid pt 3.
658 Civil Liability Act 2002 (WA) pt 2 div 2 ss 9–10A. 
659 Ibid s 9(1).
660 Ibid s 9(2).
661 Ibid s 9(3).
662 Pitchen v Cado Metal Design Pty Ltd (2008) 57 SR (WA) 106.
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Economic loss663

The Civil Liability Act 2002 (WA) provides that in assessing damages for economic loss (including 
a dependency claim), the court is to disregard earnings in excess of three times the average 
weekly earnings at the date of the award.664 Aside from the cap, there are no provisions that 
relate specifically to the calculation of future economic loss or economic loss.

Gratuitous care665

No damages are to be awarded for gratuitous services if the services required would have been 
provided to the person even if the person had not suffered the personal injury.666 

For damages for gratuitous care required because the person has suffered the personal injury, 
Western Australia has implemented a minimum threshold.667 The threshold is described as 
Amount B.668 The minister specifies Amount B in the same Gazette in which Amount A and 
Amount C are specified each financial year. 

Where the services provided are 40 or more hours per week, the weekly allowance for care is 
not to exceed the average weekly earnings (as estimated by the Australian Statistician) for the 
relevant quarter in which the services were provided.669

Where the services are less than 40 hours per week, the allowance is to be made according 
to an hourly rate not exceeding one fortieth of the average weekly earnings for the relevant 
quarter in which the services were provided.670 The case of Churchill v Brown671 demonstrates 
the difficulties involved in determining causation and applying principles of gratuitous attendant 
care where several accidents occurred and the damage from each was required to be isolated.

Interest
The CLA (WA) does not contain any restrictions on a claim for interest on damages awards for 
civil liability claims. Interest is payable at the interest rate fixed by the Supreme Court Act 1935 
(WA). 

Discount rate672

Section 5 provides that the present value of the future loss shall be quantified by adopting a 
discount rate of the percentage fixed by the Governor by order; or, where no percentage is fixed, 
a discount rate of 6%.673

663 Civil Liability Act 2002 (WA) pt 2 div 2 (s 11).  
664  This amount is estimated by reference to the average weekly total earnings of a full-time adult employee 

in Western Australia as calculated by the Australian Statistician for the quarter ending most recently 
before the date of the award.

665 Civil Liability Act 2002 (WA) pt 2 div 3 (s 12). 
666 Ibid s 12(2).
667 Ibid s 12(3).
668  Amount B is defined in CLA (WA) s 13. For the financial year ending June 2003, Amount B was $5,000. 

For subsequent years, Amount B is varied according to the formulae in CLA (WA) s 4.
669 Civil Liability Act 2002 (WA) s 12(5).
670 Ibid s 12(7).
671 (2004) 35 SR (WA) 319 and on appeal (2006) 31 WAR 246.
672 Law Reform (Miscellaneous Provisions) Act 1941 (WA) s 5. 
673 Ibid s 5(d) and (e).
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Exemplary, punitive or aggravated damages 
The ability of the courts to make awards for acts of intentional wrongdoing including punitive, 
exemplary and/or aggravated damages has not been restricted by the Western Australian 
legislative reform and there has been no stated intention to do so.

Structured settlements674

Western Australia has included provisions in the Civil Liability Act 2002 (WA) to encourage and 
facilitate structured settlements. ‘Structured settlement’ is defined in s 14 as ‘an agreement 
that provides for all or part of the damages agreed or awarded to be paid in the form of periodic 
payments funded by annuity or other agreed means’.

Practice and Procedure

Legal costs 
There are no legislative caps upon legal costs incurred in personal injury proceedings in Western 
Australia.

674 Civil Liability Act 2002 (WA) pt 2 div 4 ss 14–15. 
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Application of Statutory Reforms

The Personal Injuries (Liabilities and Damages) Act 2003 (NT) (Personal Injuries Act) applies 
to all civil claims for damages for personal injuries from 1 May 2003. The Personal Injuries (Civil 
Claims) Act 2003 (NT) provides pre-proceeding steps to be taken before an action is commenced. 
The Act does not apply to actions resulting from motor vehicle accidents, workers compensation 
and dust related conditions.675 

The Motor Accident (Compensation) Act 1979 (NT) applies to motor vehicle injuries, the Return 
to Work Act 2015 (NT) applies to workplace injuries.

Pre-court Procedures 

The Personal Injuries (Civil Claims) Act 2003 (NT) outlines the various steps that must be 
completed prior to court proceedings being instituted for applicable personal injury claims. The 
provisions are modelled on the Personal Injuries Proceedings Act 2002 (Qld) and have been 
designed to encourage the early resolution of claims.676

A claimant is required to provide written notice (‘notice of claim’) of his or her claim to the respondent 
within 12 months of the incident.677 If written notice is not served within this time, the claimant must 
either provide a reasonable reason for the delay or seek an order from the court.678 A respondent 
must, by way of response to the notice of claim, confirm whether they are a proper respondent.679

Both the claimant and the respondent are required to provide all information and documents 
that will enable the parties to identify any other potential parties to the claim, and assess liability 
and damages.680 Similarly to Queensland, legal professional privilege does not extend to medical 
reports.681 

Before formal proceedings are commenced and once all relevant pre-court steps have been 
taken, the parties are obligated to participate in a resolution conference.682 If the claim does not 
resolve at the resolution conference, the parties are required to exchange written final offers683 
which remain open for acceptance for 14 days. Should the claim fail to resolve within this period, 
each party must lodge with the court a copy of their written final offer in a sealed envelope.684

The Law of Negligence – Scope of Duty of Care

Unlike the other States and the Australian Capital Territory, the Northern Territory has not 
attempted to re-define in legislation concepts of negligence, duty of care, breach of duty, and 
causation. Accordingly, the common law position set out in Wyong Shire Council v Shirt,685 and 
more recently in Roads and Traffic Authority of New South Wales v Dederer,686 applies. 

675 Personal Injuries (Liability and Damages) Act 2003 s 4.
676 Personal Injuries (Civil Claims) Act s 3.
677 Ibid s 8. 
678 Ibid s 8(3).
679 Ibid s 9. 
680 Ibid s 10.
681 Ibid s 15(2).
682 Ibid s 11(1).
683 Ibid s 11(3).
684 Ibid s 11(5). 
685 (1980) 146 CLR 40.
686 (2007) 238 ALR 761; [2007] HCA 42.
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The most recent application of Wyong in the Northern Territory can be found in the decision of 
Cook v Modern Mustering Pty Ltd.687 The plaintiff suffered injuries in a helicopter accident while 
working at a cattle station and commenced proceedings against the owner of the helicopter, 
the company under which the helicopter was operating and the pilot, claiming that the pilot 
had breached the duty of care owed to the plaintiff in flying below 500 feet. The plaintiff was 
unsuccessful in establishing the pilot was in breach of his duty of care, and even if he had, the 
plaintiff failed to establish causation. This finding prevented the plaintiff from claiming under 
vicarious liability to the other respondents.

Obvious risks and dangerous recreational activities
The Northern Territory has not enacted any provisions dealing with liability in relation to obvious 
risks or dangerous recreational activities and continues to rely upon the common law.

Liability of professionals
While some jurisdictions have provisions defining the standard of care for professionals, the 
common law position in Rogers v Whitaker688 continues to govern the standard of care of 
professionals in the Northern Territory. 

The Supreme Court of the Northern Territory in the decision of Jaensch v Campbell689 and more 
recently in Young v Central Australian Aboriginal Congress Inc690 applied Rogers and confirmed 
that a medical practitioner has a duty to warn a patient of a material risk inherent in the proposed 
treatment. The Australian Capital Territory Supreme Court decision in Dixon v Foote & Calvary 
Health Care Ltd691 which also applied Rogers may give further guidance as to the standard to be 
applied in the Northern Territory.

Similar to legislation enacted in other States, the Professional Standards Act 2004 (NT) enables 
the creation of schemes to limit the civil liability of professionals, facilitates the improvement 
of occupational standards of professionals, protects the consumer of services provided by 
professionals, and constitutes the Professional Standards Council to supervise the preparation 
and application of schemes to assist in the improvement of occupational standards and 
protection of consumers. 

Liability of public authorities
With the exception of the Northern Territory, all other Australian jurisdictions with road maintenance 
responsibilities have enacted some legislative response to the decision of Brodie v Singleton 
Shire Council; Ghantous v Hawkesbury City Council692 and the recommendation contained in the 
Ipp Report.693

All roads in the Northern Territory are the property of and vested in the Northern Territory and under 
the care, control and management of the Minister subject to pt 12.3 of the Local Government Act 
(2008) (NT), which relevantly provides that the Northern Territory may by Gazette notice place 
roads or a road reserve under the care, control and management of a council.694

While a road remains under the care, control and management of a council, the council will bear 
responsibility for the maintenance of the road, and will bear liability for any breach of the requisite 
standard of care in maintaining the road.

687 (2015) 304 FLR 176.
688 (1992) 175 CLR 479.
689 [2001] NTSC 87.
690 [2008] NTSC 47.
691 [2012] ACTSC 101.
692 (2001) 206 CLR 512.
693 Final Report of the Review of the Law of Negligence, September 2002.
694 Control of Roads Act 1953 (NT) s 7; Local Government Act 2008 (NT) s 185.
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Pursuant to the Motor Accidents (Compensation) Act 1979 (NT)695 the issue of fault does not arise 
in relation to personal injuries or deaths arising from a motor vehicle accident in the Northern 
Territory. The term ‘motor accident’ is defined with the legislation as an occurrence caused by or 
arising out of the use of a motor vehicle, the motor vehicle moving out of control, or a collision 
with the motor vehicle (whether stationary or moving). Therefore, the liability of road authorities 
in negligence is largely irrelevant in the Northern Territory.

Liability of volunteers and Good Samaritans696

The Personal Injuries Act limits or excludes liability for volunteers, food donors and Good 
Samaritans for incidents which arise out of charitable actions.

Volunteers697

The Personal Injuries Act stipulates that volunteers will not incur any personal civil liability for 
a personal injury caused by acts done in good faith and without recklessness, or while doing 
‘community work’ for a community organisation.698 

The term ‘community work’ is defined within the section to mean any work that is done for the 
following purposes:

 � for a religious, educational, charitable or benevolent purpose;
 � for promoting or encouraging literature, science or the arts;
 � for the purposes of sport, recreation or amusement; 
 � for conserving or protecting the environment;
 � for establishing, carrying on or improving a community, social or cultural centre;
 � for promoting the interests of a local community; or
 � for a political purpose.

It does not include work performed under a community work order made under the Sentencing 
Act 1995 (NT), Youth Justice Act 2005 (NT) or Fines and Penalties (Recovery) Act 2001 (NT). 

The protections do not however apply to a volunteer who knew, or ought reasonably to have 
known, that he or she was acting outside the scope of his or her authority or contrary to the 
instructions of the community organisation, or did the act while intoxicated. 

A ‘community organisation’ incurs the civil liability that would have been incurred by the volunteer 
doing work for that organisation and is liable for the personal injury caused by the act of the 
volunteer as if the volunteer were an employee of the community organisation.699 

Any agreement, undertaking or arrangement has no effect to the extent that it provides for a 
volunteer to give a community organisation an indemnity against, or make a contribution to a 
community organisation in relation to civil liability the volunteer himself or herself would incur or 
which the community organisation incurs.700

695 Motor Accidents (Compensation) 1979 (NT) Act s 5.
696 Personal Injuries (Liabilities and Damages) Act 2003 (NT) ss 7, 7A and 8.
697 Ibid s 7.
698 Ibid s 7.
699 Ibid s 7(3)
700 Ibid s 7(5).
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Donors of food and grocery products701

Where food or grocery products are donated in good faith for a charitable or benevolent purpose 
with the intention that the consumer would not be required to pay, and the food or grocery 
product was safe for consumption and/or use at the time it was donated, the donor is excluded 
from civil liability caused by the consumption of the food or use of the grocery product.702

Good Samaritans703

Good Samaritans (both generally and medically trained personnel) who are acting in good faith 
and without recklessness while giving emergency assistance to a person will not incur civil 
liability for personal injury caused by their actions.704 This provision does not apply if the Good 
Samaritan was intoxicated while giving the assistance or advice.705

Liability for mental harm706

Liability for mental or nervous shock in respect of injury is extended to include a parent, spouse 
or defacto partner of the person ‘killed, injured or put in peril’ and to other family members where 
the person was ‘killed, injured or put in peril within the sight or hearing’ of them.

Intoxication and illegal activity707

Intoxication708

The Personal Injuries Act creates a presumption of contributory negligence if the injured person 
is found to have been intoxicated.709 ‘Intoxicated’ is defined within the Personal Injuries Act to 
mean ‘under the influence of alcohol or a drug to the extent that the capacity to exercise proper 
care and skill is significantly impaired’.710 The presumption can only be rebutted if it can be 
established on the balance of probabilities that the injured person’s intoxication did not materially 
contribute to the incident, or was involuntary.711

Similarly, this presumption arises where an injured person suffers personal injury relying on the 
care and skill of another person who was intoxicated or were aware or ought to have been aware, 
was intoxicated.712 Again, this presumption can be rebutted.713 

A finding of intoxication will be made by a court if at or about the time of the incident a person 
had in his or her breath a concentration of 0.08 or more grams of alcohol in 210 litres of exhaled 
breath; or in his or her blood a concentration of 0.08 or more grams of alcohol in 100 millilitres 
of blood.714

If contributory negligence is established, the court must assess damages on the basis that the 
damages to which the claimant would be entitled in the absence of contributory negligence are 
to be reduced, because of contributory negligence, by 25% or a greater percentage determined 
by the court to be appropriate in the circumstances.715

701 Ibid s 7A.
702 Ibid ss 7A (1) and (2).
703 Ibid s 8.
704 Ibid s 8(1) and (2).
705 Ibid s 8(3).
706 Law Reform (Miscellaneous Provisions) Act 1956 (NT) s 25.
707 Personal Injuries (Liabilities and Damages) Act 2003 (NT) ss 14–17.
708 Ibid ss 14–17.
709 Ibid s 14.
710 Ibid s 3.
711 Ibid s 14(2).
712 Ibid s 15(1).
713 Ibid s 15(2).
714 Ibid s 16.
715 Ibid s 17.



AUSTRALIAN CIVIL LIABILITY GUIDE 10TH EDITION

134 www.carternewell.com

Illegal activity716

The Personal Injuries Act prohibits the recovery of damages for injured persons who are engaged 
in conduct constituting an offence punishable by imprisonment, and the person’s conduct 
contributed materially to the risk of that injury.717 This exclusion will not apply if the Court is 
satisfied that the circumstances of the particular case are exceptional and that to exclude liability 
in those circumstances would be harsh and unjust.718

Specific provision is also made to protect occupiers of premises from civil liability for personal 
injury to a person who is entering or has entered premises with the intention of committing an 
offence punishable by imprisonment.719

Contributory negligence720

A person who suffers damage as the result partly of their own failure to take reasonable care and 
partly of the wrong of another, then the reduction of damages for contributory negligence is by 
reference to what ‘the court thinks just and equitable having regard to the claimant’s share in the 
responsibility for the damage’.721 

The issue of contributory negligence under the Law Reform Act 2016 (NT) (Law Reform Act)
was considered by the Northern Territory Court of Appeal in the decision of Preti v Sahara Tours 
Pty Ltd and Anor.722 The deceased plaintiff was a Swiss tourist who dived into a waterhole, 
fatally striking his head on a submerged obstacle. The court723 in a joint judgment addressed the 
appropriate test for determining whether the deceased plaintiff was contributory negligent and if 
so the amount for which damages ought to be reduced on account of it. 

In doing so, the court considered the process of apportioning damages as outlined by the High 
Court in Pennington v Norris,724 which requires a comparison of the culpability of each party 
(culpability being the degree of departure from the standard of care of a reasonable person). 

A significant factor in determining any negligence on the part of the deceased plaintiff was 
evidence of his knowledge of the dangers of his actions. Amongst other things, he was aware 
of the risk of diving head first into the waterhole, as he might strike his head on the submerged 
obstacles, because he was previously warned by the tour guide at other similar waterholes of 
such risks. 

While all the risks and dangers known to the deceased plaintiff were commonly known to the 
defendant, the court ultimately concluded that the combined fault of the respondents significantly 
outweighed that of the deceased plaintiff and a reduction of only 20% was made for contributory 
negligence (noting at first instance the trial judge had made a reduction of 50%).

Although the Law Reform Act leaves the assessment of contributory negligence to the discretion 
of the court, it would appear that in circumstances where contributory negligence is established 
by intoxication, the Personal Injuries Act provides damages are to be reduced by at least 25%.725

716 Ibid s 10.
717 Ibid s 10.
718 Ibid s 10(2).
719 Ibid s 9. 
720 Law Reform (Miscellaneous Provisions) Act 1956 (NT) pt V (ss 15–21A).
721 Ibid s 16.
722 [2008] NTCA 2.
723 Mildren, Thomas & Riley JJ. 
724 (1956) 96 CLR 10 at 16.
725 Personal Injuries (Liabilities and Damages) Act 2003 (NT) s 17.
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Proportionate liability726

The proportionate liability provisions in the Proportionate Liability Act 2005 (NT) (PLA (NT)) apply 
to claims where the loss occurs after 1 June 2005.727

The long title to the Northern Territory’s PLA (NT) succinctly defines the Act’s purpose as:

‘an Act to replace the common law rule that imposes joint and several liability for 
economic loss or damage to property caused by concurrent wrongdoers with rules that 
limit the liability of each concurrent wrongdoer to reflect the extent of the wrongdoer’s 
responsibility for the loss or damage, and for related purposes’.

The Northern Territory legislation applies in relation to an apportionable claim if the loss or 
damage that is the subject of the claim occurred wholly or partly after the commencement of the 
PLA (NT).728 Apportionable claims are defined as those concerning a claim for damages (in tort, 
contract or statute) arising from a failure to take reasonable care, or a claim for loss or damage 
from a contravention of certain provisions of the Australian Consumer Law, by its application 
under Part 4 of the Consumer Affairs and Fair Trading Act 1990 (NT).729 Apportionable claims do 
not include claims arising from personal injury.730

In a proceeding to which the Northern Territory provisions apply, the liability of a defendant who 
is a concurrent wrongdoer is limited to an amount reflecting the proportion of the loss or damage 
claimed that the court considers just having regard to the extent of the defendant’s responsibility 
for the loss or damage.731

The definition of a concurrent wrongdoer is one of two or more persons whose acts or omissions 
caused (either jointly or independently) the loss or damage that is the subject of the claim.732 In 
apportioning responsibility for loss and damage between the defendants a court can have regard 
to the responsibility of concurrent wrongdoers who are not party to the proceedings.733 Further, 
it does not matter that the concurrent wrongdoer is insolvent, being wound up, or has ceased 
to exist or died.734

As with the legislative provisions in other Australian jurisdictions, the Northern Territory 
proportionate liability provisions do not apply to those concurrent wrongdoers who intentionally 
or fraudulently cause loss or damage.735

Importantly, if the proceedings involve both an apportionable claim and one that does not fall 
within the definition of an apportionable claim, then liability for the non-apportionable part of 
the claim is to be determined in accordance with ordinary applicable legal rules.736 Therefore 
the principle of joint and several liability may still apply to non-apportionable parts of a plaintiff’s 
claim. 

726 Proportionate Liability Act 2005 (NT).
727 Ibid s 2.
728 Ibid s 4(1).
729 Ibid s 4(2).
730 Ibid s 4(3)(a).
731 Ibid s 13(1)(a).
732 Ibid s 6(1).
733 Ibid s 13(2)(b).
734 Ibid s 6(2).
735 Ibid s 7(1).
736 Ibid s 9.
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Concurrent wrongdoers are required to assist the plaintiff in identifying other concurrent 
wrongdoers if they have reasonable grounds to believe that another person may be a concurrent 
wrongdoer in relation to the apportionable claim.737 A failure to identify other known concurrent 
wrongdoers can have adverse cost consequences for the offending concurrent wrongdoer.738 
There is no onus on the plaintiff to make a claim against all persons who the plaintiff reasonably 
considers are liable, which differs from the Queensland legislation.739

The Northern Territory legislation allows the court to consider the comparative responsibility 
of any concurrent wrongdoer who is not a party to the proceedings when deciding on an 
apportionment of responsibility.740 This is in line with the legislative provisions of Queensland 
and New South Wales. A court is required to reduce a claimant’s overall claim in respect of the 
proportion of the loss attributable to the claimant’s contributory negligence.741

The Northern Territory provisions prohibit recovery between concurrent wrongdoers by way of 
claims for contribution or requirements to indemnify.742 However, of considerable importance, 
is a qualification to the limits imposed on recovery between concurrent wrongdoers, whereby 
agreements between defendants to contribute to the damages recoverable from, or to indemnify, 
other concurrent wrongdoers, remain unaffected.743 This qualification does not appear in the 
legislative provisions of Queensland, New South Wales,744 Victoria or the Australian Capital 
Territory but is similar to Tasmania and Western Australia.

The clear qualification present in the Northern Territory legislation therefore raises doubts as 
to the ability for concurrent wrongdoers in other jurisdictions to rely on agreements providing 
for contribution or indemnity in respect of apportionable claims where there is no such explicit 
qualification. Finally, the Northern Territory provisions do not prevent from operation the principles 
of vicarious liability, and the principles of joint and several liability in regards to partnership 
relationships.745

There have been no substantive decisions in the Northern Territory which address the judicial 
application of the PLA (NT). However, in the Federal Court decision of Shrimp v Landmark 
Operations Limited746 Besanko J confirmed that the provisions in the PLA (NT) should be 
construed in the same way as the proportionate liability provisions in the since superseded Trade 
Practices Act 1974 (Cth).747 Although the Trade Practices Act 1974 (Cth) has been replaced by 
the Competition and Consumer Act 2010 (Cth) the provisions regarding proportionate liability for 
misleading and deceptive conduct are codified exactly as they were under pt VIA of the Trade 
Practices Act 1974 (Cth) under pt VIA of the new Act. 

737 Ibid s 12.
738 Ibid s 12(2).
739 Civil Liability Act 2003 (Qld) s 32(1).
740 Proportionate Liability Act 2005 (NT) s 13(2)(b).
741 Ibid s 13(2)(a).
742 Ibid s 15(1).
743 Ibid s 15(2).
744  There is no such section in the New South Wales legislation regarding agreements by defendants to 

contribute or indemnify remaining unaffected, however the same result can be achieved in New South 
Wales if the Proportionate Liability sections have been contracted out of. See Civil Liability Act 2002 
(NSW) s 3A(2).

745 Proportionate Liability Act 2005 (NT) s 14.
746 (2007) 163 FCR 510.
747  See the Commonwealth section of ‘Proportionate Liability’ for further information on pt VIA of the Trade 

Practices Act 1974 (Cth).
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The issue before Besanko J in Shrimp, was whether the proportionate liability provisions in the 
Trade Practices Act 1974 (Cth) can apply in circumstances where a person is liable for damage, 
but does not have any liability to the plaintiff for the damage. The claim related to grass seeds 
supplied to the plaintiff by the first defendant, which, as a result of the incorrect grass seeds being 
supplied, resulted in substantial losses to the plaintiff. The plaintiff pleaded the defendant was 
in breach of the express and implied contractual terms, negligence and the defendant engaged 
in misleading and deceptive conduct under the Trade Practices Act 1974 (Cth). Various cross-
claims were issued between the defendant and third parties that were involved in the supply of 
the grass seeds, and the testing of the grass seeds. The plaintiff applied to the Federal Court 
for orders that the principal proceedings (the plaintiff’s claim against the defendant) should be 
heard separately from the cross-claim proceedings with the third parties. This application was 
opposed by the defendant and various third parties.

The application was then amended to have the court order that all matters of law and fact 
decided in the severed action be binding on all parties to the various cross claims in the matter. 
The cross defendants argued that the claim as between the plaintiff and the defendant was an 
‘apportionable’ claim within the meaning of pt VIA of the Trade Practices Act 1974 (Cth). It was 
considered that if a separate trial between the plaintiff and the defendant went ahead, the court 
would be required by pt VIA to make a determination on each of the cross defendants’ liability 
and if the application had succeeded, the various cross defendants would not be given the 
opportunity to be heard at the primary trial on matters of law and fact relevant to each of the 
cross defendants’ liability.

The plaintiff contended that the definition of a ‘concurrent wrongdoer’ in s 87CB(3) of the Trade 
Practices Act 1974 (Cth) includes other persons whose acts or omissions caused the loss or 
damage. The defendant and third parties submitted that a ‘concurrent wrongdoer’ should include 
another category of persons, being persons responsible for the damage but that are not liable 
to the plaintiff for the damage. This was not accepted by Besanko J as the purpose behind the 
proportionate liability provisions in the Competition and Consumer Act 2010 (Cth). In dismissing 
the plaintiff’s application, Besanko J stated that the proportionate liability provisions would not 
apply in these proceedings, as there was no legal cause of action between the plaintiff and the 
third parties with respect to the loss and damage.

Vicarious liability
The Northern Territory has not introduced any legislative reforms dealing with the concept of 
vicarious liability. 

At common law an employer can be found vicariously liable for a wrongful, unauthorised or 
negligent act of an employee which is carried out in the course of his or her employment and 
is so closely connected with an authorised act that it may be regarded as a mode of doing 
the authorised act. This principle was endorsed in the High Court decision of New South 
Wales v Lepore, Samin v Queensland, Rich v Queensland748 in which three appeals were heard 
simultaneously.

An employer will not always be held responsible for the actions of his or her employees;749 the act 
must be closely connected with his or her employment for vicarious liability to attach. Therefore, 
whether an employer will be held vicariously liable for the actions of his or her employee will 
depend upon the specific facts in each case.

For more information on vicarious liability see the Queensland, New South Wales and Victorian 
sections of this guide.

748 (2003) 212 CLR 511.
749 Ibid.
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Non-delegable duties
The Northern Territory has not enacted any legislation concerning non-delegable duties. 

For further information regarding non-delegable duties, please refer to the Queensland section 
of this guide.

Exclusion clauses 
The Northern Territory legislature has not introduced any reforms dealing with the issue of 
exclusion clauses. Common law principles therefore apply. 

For discussion concerning common law principles, please refer to the Queensland section. 

Expressions of regret750

An expression of regret is an oral or written statement by a person which expresses regret for 
an incident alleged to have caused personal injury, and does not contain an acknowledgment 
of fault.751

An expression of regret about a personal injury made at any time before the commencement of a 
proceeding is not admissible as evidence.752 For High Court guidance on the distinction between 
admissions and apologies, see Dovuro Pty Ltd v Wilkins.753

Limitation periods754 
In the Northern Territory, a three year limitation period applies for personal injury claims from the 
date when the cause of action first accrues.755

A court has the power to extend or limit the limitation period upon such terms as it thinks fit.756 
However, a court can only extend the limitation period if it is satisfied that:757

 �  facts material to the plaintiff’s case were not ascertained by him or her until some time within 
12 months before the expiration of the limitation period or occurring after the expiration of 
that period, and that the action was instituted within 12 months after the ascertainment of 
those facts by the plaintiff; or

 �  the plaintiff’s failure to institute the action within the limitation period resulted from 
representations or conduct of the defendant, or a person whom the plaintiff reasonably 
believed to be acting on behalf of the defendant, and was reasonable in view of those 
representations or that conduct and other relevant circumstances; and

 � that in all the circumstances of the case, it is just to grant the extension of time.

750  Personal Injuries (Liabilities and Damages) Act 2003 (NT) pt 2 div 2 ss 11–13.
751 Ibid s 12.
752 Ibid s 13.
753 (2003) 215 CLR 317.
754 Limitation Act 1981 (NT).
755 Ibid s 12(1)(b).
756 Ibid s 44.
757 Ibid s 44(3)(b)
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In May v Competitive Foods Pty Ltd758 the Northern Territory Supreme Court had to determine 
whether the plaintiff was entitled to an extension of time for a personal injury claim after injuring 
her shoulder as a result of a fall at a fast food outlet in 2002.759 The plaintiff subsequently made 
a claim outlining the circumstances of the incident to the defendant, which the defendant 
investigated and in doing so, obtained witness statements.

Although the plaintiff sought medical attention contemporaneously with the incident the injury 
gradually worsened and in 2010 the plaintiff was advised she would require shoulder surgery. 
It was held this advice from an orthopaedic surgeon constituted a material fact as it was not 
available before the expiration of the limitation period. 760 Consequently the discretion available to 
the court was enlivened and the court had to be satisfied that it was just in all the circumstances 
that the discretion be exercised. After considering the arguments made by both parties it was 
held that the evidence of alleged prejudice against the defendant if the claim was to be allowed 
was inconclusive and speculative at best and as such an extension of time was granted to the 
plaintiff.

With respect to persons with a disability, if that person has a cause of action and the limitation 
period fixed by the Act for the cause of action has commenced to run, then the running of the 
limitation period is suspended for the duration of the disability.761 A ‘disabled person’ includes a 
minor.762 

Damages Awards

Damages awarded in personal injury claims in the Northern Territory are regulated by the Personal 
Injuries Act. 

General damages763

The maximum amount of damages for non-pecuniary loss is provided by annual Ministerial 
declarations gazetted in October each year.764 The current applicable cap is $585,000. 

The common law principles relating to the assessment and award of non-pecuniary damages are 
abolished.765 A court must award damages for non-pecuniary damages as follows:

 � If the determined degree of permanent impairment exceeds 85%, the maximum amount 
must be awarded.766

 � If the determined degree of permanent impairment is not less than 15% and no more than 
84% of the whole person, the relevant percentage of the maximum amount.767

 � If the determined degree of permanent impairment falls within column 1 of the table below, 
the amount specified in column 2.768

758 [2011] NTSC 79.
759 Limitation Act 1981 (NT) s 44.
760 Ibid s 44(3)(b)(i). 
761 Ibid s 36. 
762 Ibid s 4.
763 Personal Injuries (Liabilities and Damages) Act 2003 (NT) ss 24–28.
764 Ibid s 28.
765 Ibid s 27. 
766 Ibid s 27(3)(a).
767 Ibid s 27(3)(b).
768 Ibid s 27(3)(c).
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 Degree of permanent impairment –  
As percentage of whole person

Amount of general damages to be 
awarded 

not less than 5% but less than 10% 2% of the maximum amount

10% 3% of the maximum amount

11% 4% of the maximum amount

12% 6% of the maximum amount

13% 8% of the maximum amount

14% 12% of the maximum amount

A court is not permitted to award damages for non-pecuniary damages if it is determined the 
degree of whole person impairment is less than 5%.769

In determining the degree of permanent impairment both the plaintiff and defendent may adduce 
evidence by a medical practitioner who assesses impairment in accordance with the prescribed 
guides and regulations.770 

Pecuniary loss771

A court will award damages for future pecuniary loss if it is satisfied the plaintiff’s future earning 
capacity accords with their most likely circumstances had the personal injury not occurred.772 The 
damages awarded for future pecuniary loss is to be adjusted to take account are the possibility 
that the events might have occurred regardless of the personal injury.773

A person is restricted to claiming damages for loss of earning capacity at a rate of three times the 
‘Average weekly earnings’.774 ‘Average weekly earnings’ is defined to mean ‘the Average Weekly 
Earnings for Full Time Adult Persons, Weekly Ordinary Time Earnings for the Northern Territory 
as estimated and published by the Australian Statistician’.775

Gratuitous services776

The Northern Territory regulates an injured person’s entitlement to claim damages for gratuitous 
services. Damages for gratuitous services are not to be awarded to a plaintiff unless there is a 
reasonable need for the services, the need has arisen solely because of the injury and the care 
would not have been provided but for the injury.777 Furthermore, the services need to have been 
(or will be) provided for 6 or more hours per week and for at least six months.778

Where the services required meet or exceed 40 hours per week damages are capped at the 
average weekly earnings in the Northern Territory.779 Where the services have been or are to be 
provided for less than 40 hours per week, damages per hour are awarded at one-fortieth of the 
average weekly earnings in the Northern Territory.780 

769 Ibid s 27(2). 
770 Ibid ss 26(2)–26(3). 
771 Ibid ss 20–23.
772 Ibid s 21(1).
773 Ibid s 21(2).
774 Ibid s 20. 
775 Ibid s 18.
776 Ibid s 23.
777 Ibid s 23(1).
778 Ibid s 23(2).
779 Ibid s 23(3).
780 Ibid s 23(4).



141© Carter Newell 2016

NORTHERN TERRITORY

N
T

Interest rate781 and discount rate782 
The award of interest on damages for non-pecuniary loss or gratuitous services is prohibited.783

The discount rate for awards for damages for future losses in the Northern Territory is 5%.784

Exemplary, punitive or aggravated damages785 
Courts are prohibited from awarding aggravated or exemplary damages in respect of a personal 
injury.

Structured settlements786

Upon consent of the parties to a proceeding, a court can make an order for a structured 
settlement.787

A ‘structured settlement’ is defined as ‘an order providing for the payment of all or part of an 
award of damages by one or both of the following means:

a) periodic payments funded by an annuity or other agreed means;
b) periodic payments in respect of future reasonable expenses for medical, hospital, 

pharmaceutical or attendant care services, payable as those expenses are incurred.’788

781 Ibid ss 29–30.
782 Ibid s 22.
783 Ibid s 29.
784 Ibid s 22.
785 Ibid s 19.
786 Ibid ss 31–32.
787 Ibid s 32.
788 Ibid s 31(a)–(b).
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The Competition and Consumer Act 2010 (Cth) (CCA) (commonly referred to as the Australian 
Consumer Law (ACL)) replaced the Trade Practices Act 1974 (Cth) (effective 1 January 2011) and 
now serves as a law of the Commonwealth and of each State and Territory in respect of product 
defect claims and consumer protection. 

Application of Statutory Reforms789

In accordance with pt VIB div 2 s 87E of the CCA, the damages provisions contained in pt VIB 
of the CCA apply to proceedings under the CCA that relate to pts 2-2, 3-3, 3-4, 3-5 or div 2 of 
pt 5-4 in which the plaintiff is seeking a damages award, where the proceedings do not concern 
death or personal injury related to smoking.

The Commonwealth Volunteers Protection Act 2003 (Cth) protects volunteers from civil liability 
for acts that the volunteer has done in good faith in doing work for the Commonwealth or a 
Commonwealth authority and was enacted on 24 February 2003. In accordance with s 5, the 
CCA applies to civil liability for a thing done by an individual after the commencement of the CCA 
in good faith, on a voluntary basis and organised by the Commonwealth or a Commonwealth 
authority. The CCA does not apply to claims involving compulsory third party insurance or 
defamation, or if the individual was affected by a recreational drug or acting outside the scope 
of their authority.

Pre-court Procedures

There are no pre-court procedures in the federal jurisdiction.

The Law of Negligence – Scope of Duty of Care

Standard of care
There have been no legislative reforms at a federal level that have an impact on the foreseeability 
of harm as the test for the standard of care.

Causation
There have been no legislative reforms at a federal level that have an impact on determination 
of causation.

Obvious risk
There have been no legislative reforms at a federal level regarding the defence of ‘obvious risk’.

Dangerous recreational activities790

Part XI div 9 s 139A of the CCA adopts the operative language formerly included within s 68B 
of the Trade Practices Act 1974 (Cth) and allows suppliers of recreational services to exclude, 
restrict or modify (i.e. contract out of) their contractual liability for the provision of recreational 
services under s 64 of the CCA.

789  Competition and Consumer Act 2010 (Cth) pt VIB div 2 s 87E; Commonwealth Volunteers Protection Act 
2003 (Cth) s 5.

790  Competition and Consumer Act 2010 (Cth) pt XI, div 9 s 139A.

COMMONWEALTH
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Unlike s 68B of the Trade Practices Act 1974 (Cth), pt XI div 9 s 139A of the CCA now does not 
apply if the significant personal injury suffered by a person is caused by the recreational service 
provider’s reckless conduct.

This section applies to:

 � a sporting activity or a similar leisure-time pursuit; or
 � any other activity that involves a significant degree of physical exertion or physical risk.

Liability of professionals791

Section 18 of sch 2 of the CCA effectively replaces s 52 of the Trade Practices Act 1974 
(Cth) providing consumers with protection against misleading or deceptive conduct, with one 
distinction – the misleading or deceptive conduct in s 18 of sch 2 of the CCA is applicable to 
persons, not just corporations [as in s 52 of the Trade Practices Act 1974 (Cth)].

Liability of public authorities
There have been no legislative reforms at the federal level with regard to the liability of public 
authorities.

Liability of volunteers and Good Samaritans792

The conduct of volunteers acting for the Commonwealth government, or a Commonwealth 
authority, is dealt with under the Commonwealth Volunteers Protection Act 2003 (Cth). Pursuant 
to s 5, it applies only to incidents that occur after the commencement of the Act. It appears the 
exemption will only apply to incidents occurring on or after 24 February 2003.

Volunteers
Each State and Territory jurisdiction follows a basic framework for the exemption from civil liability 
for ‘volunteers’ who perform ‘community work’ for a ‘community organisation’. Each element 
must be satisfied for the exemption to apply. However, the Commonwealth legislation provides 
that an individual does not incur liability for anything done in good faith merely while doing work 
(which is not a defined term and potentially has a wide application) for the Commonwealth or 
a Commonwealth authority on a voluntary basis.793 This will result in a wider range of conduct 
potentially being included within the Commonwealth provisions. However, it will remain necessary 
to investigate whether the work is being done for the appropriate ‘organisation’ and that it is 
being done voluntarily.

Each of the Commonwealth, Queensland, Victoria and New South Wales legislation specifically 
require a link between the actual work, the subject of the claim and the community organisation, 
while other jurisdictions do not. The protection does not extend to individuals who act outside 
the scope of their authority or are under the influence of recreational drugs. The Act states that 
an individual must cooperate with the Commonwealth in any action, claim or demand relating 
to a civil liability that it may assume in respect of a volunteer’s work for the Commonwealth.794

Food donors
There is no protection afforded under the Commonwealth legislation in respect of food donations.

791  Competition and Consumer Act 2010 (Cth) sch 2 s 18.
792  Commonwealth Volunteers Protection Act 2003 (Cth).
793 Ibid s 6.
794 Ibid s 7.
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Good Samaritans
There is no protection afforded under the Commonwealth legislation in respect of Good 
Samaritans.

Liability for mental harm795

There have been no substantive legislative reforms at the federal level with regard to liability for 
mental harm. Under pt I s 4 of the CCA (formerly s 4KA of the Trade Practices Act 1974 (Cth)) 
personal injury does not include mental harm unless it is a recognised psychiatric illness.

Intoxication and illegal activity
While there have been no legislative reforms at the federal level with regard to liability for 
intoxication and illegal activity, the exemptions in each jurisdiction, except Queensland and 
South Australia, are not worded so as to limit the circumstances of breach of duty to claims 
for personal injuries. Therefore, the exemption, as it applies in each State and Territory, may be 
raised in relation to a range of actions including a claim for breach of contract or terms implied 
by the CCA.

Contributory negligence796

Subsection 82(1B) introduced by Corporate Law Economic Reform Program (Audit Reform 
and Corporate Disclosure) Act 2004 (Cth) (CLERP 9) allows for a court to reduce the damages 
awarded to a plaintiff where:

 � the plaintiff has sustained economic loss or property damage as a result of the defendant’s 
misleading or deceptive conduct;

 � the defendant did not intend and did not fraudulently cause that loss or damage; and
 � the loss or damage was partly caused by the plaintiff’s own negligence.

Proportionate liability797

The proportionate liability provisions in pt VIA of the Competition and Consumer Act 2010 
(Cth) apply to incidents that occur on or after 1 January 2011. Part VIA of the CCA imposes a 
proportionate liability regime for claims arising from a contravention of pt 2-1 s 18 of the CCA 
(formerly s 52 of the Trade Practices Act 1974 (Cth)) as a result of a party engaging in misleading 
and deceptive conduct (apportionable claims). 

Selig v Wealthsure798 considered a situation where a claim was made under a number of provisions 
of the Corporations Act 2001 (Cth), including a claim involving section 1041H (misleading and 
deceptive conduct). The question for the court was whether claims for damages pursuant to 
section 1041H as well as other sections are to be treated as apportionable claims. The High 
Court concluded that an ‘apportionable claim’ based upon a contravention of section 1041H 
does not extend to claims based upon conduct of a different kind even if a claim includes a 
breach of section 1041H and another section. The result was that the claim was not apportioned 
and the plaintiffs were able to recover the entirety of their loss from the defendants.

That interpretation likely applies to the CCA in circumstances where the definition of ‘apportionable 
claim’ is largely identical. 

795  Competition and Consumer Act 2010 (Cth) pt I s 4.
796  Corporate Law Economic Reform Program (Audit Reform and Corporate Disclosure) Act 2004 (Cth) 

(CLERP 9).
797  Competition and Consumer Act 2010 (Cth) pt VIA ss 87CB–87CI.
798 (2015) 255 CLR 661.
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These proportionate liability provisions are aimed at ensuring that a person who is jointly 
responsible for loss or damage with other persons will be liable only to the extent of their actual 
responsibility for the loss or damage.799

Prior to the introduction of the provisions, the principle of joint and several liability applied to such 
actions, which meant that a plaintiff could recover the full amount of its loss from a defendant 
even though that defendant only partially contributed to the plaintiff’s loss. Furthermore, a plaintiff 
could recover its entire loss even though its own negligence may have contributed to the loss. 
This situation has now changed. The operative provision provides that liability of a defendant 
who is a concurrent wrongdoer800 in relation to that claim is limited to an amount reflecting that 
proportion of the damage or loss claimed that the court considers just, having regard to the 
extent of the defendant’s responsibility for the damage or loss.801

Further operative provisions in the CCA allow a court to have regard to the responsibility of 
concurrent wrongdoers who are not party to the proceedings,802 and require a court to 
appropriately reduce a claimant’s overall claim in respect of the proportion of the loss attributable 
to the claimant’s contributory negligence.803 It is irrelevant whether the concurrent wrongdoer is 
insolvent, being wound up, or has ceased to exist or died.804

Importantly, if the proceedings involve both an apportionable claim and a claim that does not fall 
within the definition of an apportionable claim, then liability for the non-apportionable part of the 
claim is to be determined in accordance with ordinary legal rules.805 Therefore the principle of 
joint and several liability may still apply to non-apportionable parts of a plaintiff’s claim.

Concurrent wrongdoers are required by the CCA to assist the plaintiff in identifying other 
concurrent wrongdoers.806 A failure to identify other known concurrent wrongdoers can have 
adverse cost consequences for the offending concurrent wrongdoer.807 There is no onus on the 
plaintiff to make a claim against all persons who the plaintiff reasonably considers are liable, 
which differs from the Queensland legislation.808

Concurrent wrongdoers cannot pursue contribution from other concurrent wrongdoers 
toward the determination of their apportionment of liability in respect of an apportionable 
claim.809 Similarly, concurrent wrongdoers cannot be required to indemnify other concurrent 
wrongdoers.810 Controversy exists as to whether the prohibition against concurrent wrongdoers 
indemnifying each other extends to contractual indemnity agreements entered into between two 
or more concurrent wrongdoers. One view is that in the absence of clear legislative intent, such 
a prohibition was not the purpose of the legislation.

Finally, the CCA provisions do not prevent from operation the principles of vicarious liability, and 
the principles of joint and several liability in regard to partnership relationships.811 

799 Competition and Consumer Act 2010 (Cth) pt VIA s 87CD.
800  Defined by pt VIA s 87CB(3) of the Competition and Consumer Act 2010 (Cth) as a person who is one of 

two or more persons whose acts or omissions (or act or omission) caused, independently of each other 
or jointly, the damage or loss that is the subject of the claim.

801 Competition and Consumer Act 2010 (Cth) s 87CD(1)(a).
802 Ibid s 87CD(3)(b).
803 Ibid s 87CD(3)(a).
804 Ibid s 87CB(5).
805 Ibid s 87CD(2).
806 Ibid s 87CE(1).
807 Ibid s 87CE(2).
808 Civil Liability Act 2003 (Qld) s 32(1).
809 Competition and Consumer Act 2010 (Cth) s 87CF(a).
810 Ibid s 87CF(b).
811 Ibid s 87CI.
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It should also be noted that proportionate liability regimes commensurate with the CCA regime 
outlined above, have been enacted for contraventions of s 1041H of the Corporations Act 2001 
(Cth)812 and s 12DA of the Australian Securities and Investments Commission Act 2001 (Cth).813

The Commonwealth proportionate liability provisions were considered in the Supreme Court 
of Victoria decision of Woods v De Gabriele.814 This decision related to an application by the 
defendants to amend their pleadings to allege a party not presently joined to the proceedings, 
should be regarded as a concurrent wrongdoer and so joined as a defendant, and that liability 
in respect of the plaintiff’s claim should therefore be apportioned. The plaintiff sought to avert 
this by amending the statement of claim in a way that attempted to render the claim against 
the defendants as one that could not be considered apportionable. Of importance was the 
fact that the party the defendants were seeking to have regarded as a concurrent wrongdoer 
was in liquidation. Hollingworth J found for the defendants, holding that the plaintiff’s narrow 
construction would permit the objects of the legislation to be defeated in many cases simply by 
the plaintiff changing the legal label attaching to the contravening conduct.

Therefore, if the facts supporting the cause of action pleaded against a defendant either 
specifically or as a matter of construction also make out a claim against a defendant which is 
apportionable, the relevant apportionment legislation will apply.

In the Federal Court decision of Shrimp v Landmark Operations Limited,815 the issue before 
Besanko J was whether the proportionate liability provisions in the Trade Practices Act 1974 
(Cth) could apply in circumstances where a person is liable for damage, but does not have any 
liability to the plaintiff for the damage. The claim related to grass seeds supplied to the plaintiff 
by the first defendant, which, as a result of the incorrect grass seeds being supplied, resulted 
in substantial losses to the plaintiff. The plaintiff pleaded the defendant was in breach of the 
express and implied contractual terms, negligence and the defendant engaged in misleading and 
deceptive conduct under the Trade Practices Act 1974 (Cth). Various cross-claims were issued 
between the defendant and third parties that were involved in the supply of the grass seeds, 
and the testing of the grass seeds. The plaintiff applied to the Federal Court for orders that the 
principal proceedings (the plaintiff’s claim against the defendant) should be heard separately 
from the cross-claim proceedings with the third parties. This application was opposed by the 
defendant and various third parties.

The application was then amended to have the court order that all matters of law and fact 
decided in the severed action be binding on all parties to the various cross-claims in the matter. 
The cross-respondents argued that the claim as between the plaintiff and the defendant was 
an ‘apportionable’ claim within the meaning of pt VIA of the Trade Practices Act 1974 (Cth). 
Therefore it was considered that if a separate trial between the plaintiff and the defendant went 
ahead, the court would be required by pt VIA to make a determination on each of the cross-
respondents’ liability and if the application had succeeded, the various cross-respondents would 
not be given the opportunity to be heard at the primary trial on matters of law and fact relevant 
to each of the cross-respondents’ liability. 

812  A person must not, in this jurisdiction, engage in conduct, in relation to a financial product or a financial 
service, that is misleading or deceptive or is likely to mislead or deceive.

813  A person must not, in trade or commerce, engage in conduct in relation to financial services that is 
misleading or deceptive or is likely to mislead or deceive.

814 [2007] VSC 177.
815 (2007) 163 FCR 510.
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The plaintiff contended that the definition of a ‘concurrent wrongdoer’ in s 87CB(3) of the Trade 
Practices Act 1974 (Cth) includes other persons whose acts or omissions caused the loss or 
damage. The defendant and third parties submitted that a ‘concurrent wrongdoer’ should include 
another category of persons, being persons responsible for the damage but who are not liable 
to the plaintiff for the damage.

This was not accepted by Besanko J as the purpose behind the proportionate liability provisions 
in the Trade Practices Act 1974 (Cth). In dismissing the plaintiff’s application, Besanko J stated 
that the proportionate liability provisions would not apply in these proceedings, as there was 
no legal cause of action between the plaintiff and the third parties with respect to the loss and 
damage.

Although the above-referenced decisions pre-date the CCA and apply Trade Practices Act 1974 
(Cth) provisions, pt VIA of the CCA was adopted from pt VIA of the Trade Practices Act 1974 
(Cth) and the operative provisions of pt VIA of the CCA are identical to the pt VIA of the Trade 
Practices Act 1974 (Cth). Therefore, the above-referenced decisions serve as valid precedent for 
proportionate liability.

Vicarious liability
The Commonwealth has not introduced any legislative reforms dealing with the issue of vicarious 
liability. An employer will still therefore be held vicariously liable for a wrongful, unauthorised 
or negligent act of an employee that is carried out in the course of his or her employment and 
so closely connected with an authorised act that it may be regarded as a mode of doing the 
authorised act. This principle was endorsed in the High Court case of New South Wales v Lepore, 
Samin v Queensland, Rich v Queensland,816 in which three appeals were held simultaneously. An 
employer will not always be held responsible for the actions of an employee.817 The employee’s 
wrongful/harmful act must be closely connected with his or her employment for vicarious liability 
to attach. Therefore, whether an employer will be held vicariously liable for the actions of an 
employee will depend upon the specific facts in each case.

Non-delegable duties
The term non-delegable duty is somewhat misleading. It does not mean that a party owing a 
duty cannot delegate the task to a third party, but rather that the liability cannot be delegated. 
As such, it is a duty to ensure that reasonable care is taken. Therefore, if the third party to whom 
the task has been entrusted fails to exercise reasonable care, the non-delegable duty will have 
been breached.

The categories of non-delegable duty continues to evolve. However, the courts have struggled 
to clearly define the parameters required to justify the existence of a non-delegable duty of care. 
The known criteria include the superior capacity of the defendant to bear the risk of the mishap, 
the special obligation which it is proper to attach to extra-hazardous activities, and the special 
dependence or vulnerability of the person to whom the duty is owed.818

816 (2003) 212 CLR 511.
817 Ibid.
818 Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313.
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Common known relationships in which non-delegable duties exist include:

 � employer and employee;819

 � host employer and contractor;820

 � school and student;821 and
 � hospital and patient.822

The Ipp report recommended that the relevant civil liability legislation should ensure that plaintiffs 
could not circumvent the application of the civil liability legislation by pleading their action based 
upon breach of a non-delegable duty of care.

The Commonwealth legislature has not enacted any legislation in response to the Ipp report 
recommendation.

Exclusion clauses823

Section 67 of the CCA establishes that parties cannot contractually substitute or exclude the 
consumer guarantee provisions of sch 2 ch 3 of the CCA.

Apology
There have been no legislative reforms at the federal level with regard to apologies. For High 
Court guidance on the treatment of apologies see Dovuro Pty Ltd v Wilkins.824

Limitation periods825

Regarding personal injury claims, legal proceedings must be commenced within three years 
from the date of discoverability of the injury or death and no later than 12 years after the event 
on which the claim is based. The ‘date of discoverability’ is defined as meaning the date:

 � when the plaintiff knew or ought to have known that the death or personal injury had 
occurred; and

 � was attributable to a contravention of the CCA; and
 � the injury was significant enough to justify bringing an action.

If the plaintiff would have ascertained the fact had the plaintiff taken all reasonable steps before 
the date in question to ascertain the fact, this will be sufficient to consider the plaintiff ‘ought to 
have known’.

Pursuant to pt I s 4 of the CCA, personal injury includes:

 � pre-natal injury;
 � impairment of a person’s physical or mental condition; or
 � disease;

but does not include an impairment of a person’s mental condition unless the impairment 
consists of a recognised psychiatric illness.

819 Kondis v State Transport Authority (1984) 154 CLR 672.
820  TNT Australia Pty Ltd v Christie & 2 Ors; Crown Equipment Pty Ltd v Christie & 2 Ors; Manpower Services 

(Aust) Pty Ltd v Christie & 2 Ors (2003) 65 NSW LR1.
821 Commonwealth v Introvigne (1982) 150 CLR 258. 
822 Samios v Repatriation Commission [1960] WAR 219.
823  Competition and Consumer Act 2010 (Cth) sch 2 s 67.
824 (2003) 215 CLR 317.
825  Competition and Consumer Act 2010 (Cth) pt VIB div 2 ss 87F–87K.
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In regard to plaintiff minors, facts that a capable parent or guardian of the plaintiff knows or 
ought to know are taken to be facts that the plaintiff knows or ought to know. The same applies 
to incapacitated persons pursuant to pt VIB div 2 s 87G(5) of the CCA.

Furthermore, pursuant to pt VIB div 2 s 87J of the CCA, in working out whether the period of 
three years after the date of discoverability has expired, the court should disregard any period 
during which the plaintiff has been:

 � a minor who is not in the custody of a capable parent or guardian; or
 � an incapacitated person in respect of whom there is no guardian, and no other person to 

manage all or part of the person’s estate, under a law of a State or Territory relating to the 
protection of incapacitated persons.

Also, pursuant to pt VIB div 2 s 87H of the CCA, ‘long stop period’ is described as:

 � the period of 12 years following the act or omission alleged to have caused the death or 
the injury; or

 � that period as extended by the court.

When extending the limitation period, the court must not extend the period by more than three 
years beyond the date of discoverability for the death or injury. Furthermore, in considering 
whether to extend the period, the court must have regard to the justice of the case, and in 
particular, the following:

 � whether the passage of time has prejudiced a fair trial;
 � the nature and extent of the person’s loss or damage;
 � the nature of the defendant’s conduct alleged to have caused the death or injury; and
 � the nature of the defendant’s conduct since the alleged act or omission.

This diagram shows when this Division prevents an award of personal injury damages:

Has the long-stop period expired?

Have 3 years elapsed since the date of discoverability?

No

Yes No

No Yes

Did the death or personal injury 
result from smoking or other use of 

tobacco products? 

Personal injury damages 
may be awarded

Personal injury damages 
cannot be awarded

Yes
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Damages Awards

The method of calculating damages can differ between a claim in negligence and a claim 
under the CCA, which contains the Australian Consumer Law (ACL), and has its own damages 
regime.826 The plaintiff must elect prior to judgment whether it will pursue damages calculated 
under the relevant law of negligence (which may be the common law provisions of state based 
legislation such as the Civil Liability Act 2003 (Qld) (CLA (Qld)) and its regulation) or the ACL. 
Depending on jurisdiction, it may be more beneficial for a plaintiff to seek damages under the 
state based legislation. 

Potential losses arising from product defects
Depending on the severity of the loss arising out of the product defect and the path the good 
or service has taken from inception to use, the magnitude of a product defect claim can be 
significant and far-reaching, and may include losses arising out of:

 � personal injuries (if defect in product causes injury);
 � property damage (if defect in product causes damage to its surrounds);
 � business interruption;
 � replacement of the defective product;
 � lost sales for distributor of the product; 
 � penalties imposed on distributor for withdrawal of product from retailer;
 � cost of remanufacture to remove defect;
 � redistribution costs to replace defective product with alternative; 
 � advertising expenses to attempt to recover losses after defect resolved; and
 � damage to brand reputation.

General damages827

1. Under the CCA, general damages are assessed by reference to the ‘most extreme case’, 
which attracts damages of approximately $270,000 (after indexing). 

2. A plaintiff is not entitled to general damages if the injury is less than 15% of the ‘most 
extreme case’.828 For injuries equal to or greater than 15% but less than 33% of the ‘most 
extreme case’, damages are calculated using a scale provided in the Act. For injuries equal 
to or greater than 33%, damages are calculated as a percentage of the ‘most extreme 
case’, or $270,000 (after indexing). For example, if the injury is found to be 50% of the ‘most 
extreme case’, the plaintiff will be entitled to $135,000.

A ‘most extreme case’ is defined as a case in which the plaintiff suffers non-economic loss ‘of 
the gravest conceivable kind’.829 Other than this broad definition, there is no guidance in the CCA 
for assessing injuries for the purpose of determining general damages.830 Such an assessment is 
to be carried out having regard to past court decisions. 

826 Competition and Consumer Act 2010 (Cth) pt VIB.
827  Ibid pt VIB div 3 ss 87L–87M.
828 Ibid ss 87L–87M.
829 Ibid s 87P.
830 Ibid as permitted by s 87T.
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Importantly, for injuries that fall into the moderate to serious categories, damages under the CCA 
can be higher than damages under the state based legislation.

Economic loss831

Under the CCA, damages for economic loss are limited to twice the amount of average weekly 
earnings,832 which is defined as the amount published by the Australian Statistician as ‘the average 
weekly earnings for all employees’ for the relevant quarter.833 As an indication, in November 2014, 
the average weekly earnings for all employees was $1,128.70, meaning the maximum weekly 
amount payable for economic loss under the CCA is approximately $2,260 per week.

From a practical point of view, many claims may fall within the limit under the CCA. However, 
plaintiffs on high incomes may be entitled to higher awards for economic loss under the state 
based legislation.

In so far as discounting is concerned for future economic loss, the CCA prescribes a discount 
rate of 5%.834

Under the CCA, the award for superannuation may not exceed the amount payable under the 
Superannuation Guarantee (Administration) Act 1992 (Cth) (the SGAA), which is presently 9.5% 
of an employee’s wages.835

Gratuitous care836

A threshold for damages to compensate for gratuitous care services is imposed at s 87W of the 
CCA. Under the CCA, a plaintiff will only be entitled to damages for gratuitous care if the services 
are provided, or are to be provided, for at least six hours per week for at least six months.837

Under the CCA, if services are provided for at least 40 hours per week, the damages for those 
services must not exceed the ‘average weekly earnings’.838 If services are provided for less than 
40 hours per week, the amount per hour must not exceed 1/40 of the ‘average weekly earnings’.
Section 87X limits damages for services an injured person was providing to another before they 
suffered injury (also known as Sullivan v Gordon damages at common law). A plaintiff will only 
be entitled to damages under this head of damage if the services are provided, or are to be 
provided, for at least six hours per week for at least six months.839

Under the CCA, damages are only payable if the incident results in death. The rates allowed 
under the CCA are also restricted in the same manner as for gratuitous care. In other words, the 
maximum rate payable is $28 per hour.

831  Competition and Consumer Act 2010 (Cth) pt VIB div 3 ss 87U and 87Z.
832 Ibid s 87U.
833 Ibid s 87V.
834 Ibid s 87Y.
835 Ibid s 87Z.
836  Ibid pt VIB div 5 ss 87W and 87X.
837 Civil Liability Act 2003 (Qld) s 59; Competition and Consumer Act 2010 (Cth) s 87W.
838  Competition and Consumer Act 2010 (Cth) s 87W(3). As mentioned, in November 2014, the average 

weekly earnings for all employees was $1,128.70.
839 Civil Liability Act 2003 (Qld) s 59A; Competition and Consumer Act 2010 (Cth) s 87X.
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Interest840

The Commonwealth legislation provides that a court cannot order the payment of interest on an 
award for general damages or gratuitous care.841 Under the CCA, interest is also not payable on 
awards for loss of a plaintiff’s capacity to provide gratuitous care to other persons.

This provision also provides that the rate of interest payable on other heads of personal injury 
damages must be at Treasury bond rate on the day that the court determines the personal injury 
damages.

Discount rate842

The Commonwealth legislation provides that a discount rate of 5% should be applied to damages 
awarded for future economic loss for contravention of the above provisions in the CCA. The CCA 
also puts in place a regulation making power so that the discount rate may be varied.

Exemplary, punitive and aggravated damages843

Section 87ZB provides that a court cannot award exemplary or aggravated damages where 
a person claims damages for personal injury or death. However, exemplary and aggravated 
damages are still payable for damages awarded in respect of claims outside the application of 
pt VIB or that are not for personal injury and death.

Structured settlements844

Section 87ZC allows structured settlement damages to be awarded under the CCA. The 
provision defines a structured settlement as an agreement that provides for the payment of all 
or part of an award of damages in the form of periodic payments funded by an annuity or other 
agreed means. The court may, on the application of the parties, make an order under this section 
that approves a structured settlement, or the terms of a structured settlement, even though the 
payment of damages is not in the form of a lump sum. A court can also make an order under this 
section without application from a party.

Legal costs
There have been no legislative reforms at the federal level with regard to legal costs.

840  Competition and Consumer Act 2010 (Cth) pt VIB div 6 s 87ZA.
841 Civil Liability Act 2003 (Qld) s 60A; Competition and Consumer Act 2010 (Cth) s 87ZA.
842  Competition and Consumer Act 2010 (Cth) pt VIB div 6 s 87Y.
843  Ibid pt VIB div 6 s 87ZB.
844  Ibid pt VIB div 7 s 87ZC.
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